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FRANK W. BALLOU VS. LOIS KEMP 


a District Court of the United States for the District of 

Columbia 

At Law No. 88059 | 

Lois Kemp, an Infant, by John S. Kemp, her Guardian, petitioner 

vs. j 

Frank W. Ballou, Superintendent of Schools in the District of 

Columbia, respondent [ 

United States of America, 

District of Columbia^ ss: 

Be it remembered, that in the District Court of the United 3tat^ 
for the District of Columbia, at the City of Washington, iiji said 
District, at the times hereinafter mentioned, the following jbapers 
vrere filed and proceedings had, in the above-entitled cause, to wit: 




1 Petition for writ of mandamus 1 

Filed September 28, 1936 j 

United States District Court for the District of Columl|>ia 

At Law No. 88059 
Lois Kemp, an Infant, by John S. Kemp, Her Guardian, 2010 


North Adams Street, Clarendon, Virginl4, petition 


^ek 




Frank W. Ballou, Superintendent of Schools in the Disi{rict of 
Columbia, Franklin Administration Building, 13th 'and K 
Streets NW., Washington, D. C., respondent 


The petition of Lois Kamp, an infant under the age of twenty-one 
years, by John S. Kemp, her guardian, of Arlington Count^ in the 
State of Virginia, respectfully represents: j 

(1) That Frank W. Ballou is a resident of the District of Columbia 

and is the duly appointed, qualified, and acting Superinte4dent of 
Schools in the District of Columbia, and is sued in his caj^acity as 
such; and he is a citizen of the United States. I 

(2) That the petitioner, Lois Kemp, is an infant under th|e age of 

twenty-one years and that John S. Kemp is her father and| natural 
guardian, and that both she and he are residents of the County of 
Arlington, in the State of Virginia, and are citizens of th^ United 
States. I 

(3) That the said John S. Kemp is now and has been since, to-wit, 

the year 1900, employed ofiicially in the District of Columbia by the 
Government of the United States, at the present and for sbme time 
past as an assistant disbursing officer for the Public Works Adminis¬ 
tration of the said Government. J 

(4) That heretofore, to-wit, from January 1936 to June 1936, 
2 your ^titioner was a pupil in the public schools in the District 
of Columbia, having oeen duly admitted and registered as a 
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pupil therein. That upon the opening of the current session of the 
public schools in the District of Columbia, on, to-wit, Monday, Sep¬ 
tember 21, 1936, tlW said Jolin S. Kemp pi*e^nted your petitioner, 
Lois Kemp, for registration and admission as a pupil in the Gordon 
Junior High School, one of the public schools of the District of 
Columbia. 

(5) That the respondent, Frank W. Ballou, has supervision, direc¬ 
tion and control over all public schools in the District of Columbia, 
including the Gordon Junior High School, and over all principals, 
officers, and teachers thereof, and particularly over the admission of 
pupils to said schools. 

(6) That the principal of the Gordon Junior High School, Frank 
A. Woodward, acting under the instruction, direction, and control of 
the respondent, Frank W. Ballou, declined and refused, and continues 
to decline and refuse, to admit your petitioner into the said school, or 
any other of the public schools in the District of Columbia, or to 
permit her to register as a pupil therein, or to permit her to attend 
classes therein, or to teach her or permit her to be taught therein. 

(7) That Section 163 of Title 7 of the Code of the District of 
Columbia (being the Code of 1929), being an Act of March 3, 1915 
(38 Stat. 910, c. 80) provides: 

‘‘All pupils whose parents are employed officially or otherwise in 
the District of Columbia shall be admitted and taught free of charge 
in the schools of said District.” 

(8) That the said respondent, Frank W. Ballou, acting through 
his agents and employees, has failed and refused to comply with the 
aforesaid provision of the statute. 

Your petitioner therefore prays that a writ of mandamus may be 
issued, directed to the said Frank W. Ballou, Superintendent of 
3 Schools in the District of Columbia, commanding him to admit, 
or cause to be admitted, your petitioner to the public schools 
of the said District and to authorize and direct that she be taught 
free of charge in the said schools. 

R. E. Lynch, 

' Attorney for Petitioner, 

District of Columbl\, ss: 

John S. Kemp, being duly sworn, deposes and says that he is the 
father of Lois &mp, petitioner in the foregoing petition, that he has 
read the said petition and is familiar with the facts stated therein 
and such facts are true and accurate. 

John S. BIemp. 

Subscribed and sworn to before me this 28th day of September 
1936. 

[seal] ' E. Louise Chandler, 

Notary Pvblic* 

My Commission Expires June 1,1940. 
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Amended answer to 'petition for writ of mandamus 
Filed October 24, 1936 


For answer to the petition for writ of mandamus filed hereii^ and 
for return to the rule to show cause issued thereon, the respon|dent, 
Frank W. Ballou, Superintendent of Schools in the District of 
Columbia, says: 

1. He admits the averments of paragraph numbered one oi the 

petition. I 

2. He admits the averments of paragraph numbered two olf the 

petition. [ 

3. He admits the averments of paragraph numbered three of the 

petition. | 

4 4. He admits the averments of paragraph numbered! four 

of the petition. I 

5. He admits the averments of paragraph numbered five if the 
petition, and for further answer, avers that his supervision, Idirec- 
tion, and control over the public schools in the District of Colombia 
are subject to the rules, orders, and directions of the Board of Edu¬ 
cation of the District of Columbia. 

6. He admits the averments of paragraph numbered six of the 
petition. 

7. Respondent is advised by counsel that paragraph nunibered 
seven of the petition sets forth matters of law which he is not re¬ 
quired to answer. 

8. Respondent denies the averments of paragraph numbereq eight 
of the petition except as hereinbefore expressly admitted in this 
answer. 

9. Further answering said petition, respondent avers that peti¬ 
tioner has completed the sixth grade in the public schools | in the 
District of Columbia and if entitled to admission into said fechools 
during the present school year would be enrolled in the ^venth 
grade of the white schools. The junior high schools of the District 
of Columbia are composed of the seventh, eighth, and ninth [grades, 
and the normal a^ of pupils attending the seventh grade isj twelve 
years, those attending the eighth grade is thirteen years, an^i those 
attending the ninth grade is fourteen years. The only seventh) gi*ades 
existing in any public schools of the District for white pupil^, other 
than in the junior high schools hereinafter named, are thre^ classes 
of that grade in the Jolui Quincy Adams School. Congestion now 
exists in many elementary schools of the District of Colum^bia but 
the congestion has been increasing more rapidly in recent years in 

the senior and junior high schools, specially in the junior high 

5 schools, and because of this congestion and to provide proj^ny 
for the education of resident pupils the respondent has been 

compelled to adopt a policy for the current school year of refusing to 
admit nonresident pupils to the senior high schools of the District 
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of Columbia except such pupils as have been previously enrolled in 
said high schools or who have been graduated from tlie junior high 
schools of the District of Columbia, in which latter case the pupils 
are required to attend Central or McKinley High School, and of re¬ 
fusing to admit nonresident pupils to tlie junior high schools of the 
District of Columbia except such pupils as have been previously en¬ 
rolled therein. Nonresident pupils, however, will be enrolled in cer¬ 
tain of the elementary schools. Said policy hereinabove set forth 
has been approved by the Board of Education. Pursuant to the 
policy above set forth, no nonresident pupils have been enrolled for 
the current school year in the junior high schools, except such pupils 
as were previously enrolled therein. Petitioner has never been en¬ 
rolled in the junior high schools of the District of Columbia. 

10. Respondent further avers that the congestion in the public 
schools of the District has resulted from a large and unanticipated 
increase in the population of the District of Columbia during the 
past few years; that in 1920 the population of the District was 
approximately 437,500; in 1930 it was approximately 486.000; in 
19^ it was approximately 560,000; and in 1935 it was approximately 
595,000. In the school year of 1920-21 the average number of pupils 
enrolled was 58,711. In the school vear 1930-31 the average enroll- 
ment was 78,059; in the school year 1931-32 the average enrollment 
was 82,094; in the school year 1932-33 the average enrollment was 
85,450; in the school year 1933-34 the average enrollment was 
6 86,407; in the school year 1934-35 the average enrollment was 

90,547; and in the school year 1935-36 the average enrollment 
was 92,098. During tlie present school year 92,781 pupils have 
alreadv been enrolled. It is well recognized bv educators, in which 
opinion respondent concurs, that for proper instruction the average 
ratio of pupils to teachers throughout a school system commensurate 
with the size of that of the District of Columbia, should not exceed 
twenty-six pupils for each teacher. With this ratio it is necessary 
to have classes in general subjects of thirty-five to forty-five pupils, 
since classes in shops, domestic science, and other specialized forms 
of instruction njust be small and contain not more than fifteen to 
eighteen pupils. In the school year of 1926-27, 2,690 teachers were 
employed in the public schools of the District of Columbia, which 
provided a ratio of one teacher for each 26.1 pupils enrolled. During 
the years following the school year of 1926-27 there has been a 
large increase in the number of pupils attending the public schools 
of the District of Columbia, but Congress has failed to appropriate 
moneys for the payment of salaries for additional teachers com¬ 
mensurate with such increase. To maintain the 1926-27 ratio of 
pupils to teachers, 876 additional teachers would be required in the 
public schools of the District of Columbia, but Congress has only 
provided for the addition of 313 teachers, available to date, which 
leaves a shortage of 563 teachers, necessary to maintain the 1926-27 
ratio. The present ratio is one teacher for each 30.1 pupils. Fur¬ 
ther answering said petition, respondent avers that the number of 
pupils now enrolled in the junior high schools of the District of 
Columbia is in excess of the capacity of said schools and is in excess 
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of the number enrolled at the corresponding period for the school 
\"ear 1935-36. The enrollment in each of the junior high schools of 
the District of Columbia for white pupils as of Septemper 24, 
7 1936, together with the enrollment for each of said schools as 

of September 26,1935, and the capacity of each of said ^chools 
as to number of pupils, is set forth below: i 



Experience has shown that the maximum enrollment in th^ public 
schools of the District of Columbia is not reached prior to No[v^ember 
first of each year. When the enrollment for the current schpol year 
is substantially complete, pupils in the most crowded junior high 
schools will be transferred to the less crowded schools. The three 
classes of the seventh grade of the John Quincy Adams School now 
contain, respectively, 41, 36, and 33 pupils per teacher, and are now 
substantially filled to capacity, and respondent expects they will be 
filled to capacity when the enrollment is completed, but, if not, the}^ 
will be filled to capacity by the transfer of pupils from the more 
over-crowded junior hi^h schools. No nonresident pupils s.re now 
enrolled in any of the masses of the seventh grade of the said John 
Quincy Adams School except two who were transferred fi*om the 
Force School at the beginning of the school year. Two other child- 
dren whose parents are employed in the District of Columbia but; 
are resident in Maryland have applied for admission to the seventh 
grade of said school but have not been admitted. Under the 
8 appropriations made by Congi’ess for the public schools of 
the District of Columbia, funds are not provided for Ithe fur¬ 
nishing of sufficient classrooms, teachers, text-books, and supplies for 
the enrollment in the junior high schools of the children ]of non¬ 
resident parents who are employed officiallv or otherwise in the 
District of Columbia, in addition to the children of resident|s of the 
District of Columbia. | 

11. Respondent has reported to the Board of Education fi^m time 
to time the congested condition of the schools and the nece^ity for 
increased appropriations for additional school sites, school buildings, 
and teachers, and for text-books and supplies for the purpos(? of pro¬ 
viding sufficient facilities in the public schools in the District for 
the education of resident and nonresident children. Pursuant to 
said reports and recommendations, the Beard of Education mcluded 
in its estimates submitted to the Commissioners of the District of 
Columbia increased appropriations for the employment of additional 
teachers for all of the public schools. The number of teachers re- 
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quested during the fiscal years below set forth and the number of 
teachers actually appropriated for are as follows: 


Fiscal year 

Number of 
teachers re¬ 
quested in 
Board of 
Education’s 
estimates 

Number of 
teachers 
appropriated 
for by Con¬ 
gress 

Fiscal year 

Number of 
teachers re¬ 
quested in 
Board of 
Education’s 
estimates 

Number of 
teachers 
appropriated 
for by Con¬ 
gress 

i<ao-si_ 

124 

3S 

1933-34. 

107 

3 

1M1-32_ 

55 

40 

1 1935-36. 

143 

75 

1QX2-!L^ _ _ 

57 

40 


234 

55 




j 1936-37. 




The Board of Education was instructed by the Commissioners of the 
District of Columbia to make no requests for additional teachers for 
the year 1934-35^ and no additional teachers were appropriated for. 
Of the number of teachers requested for the public schools and of 
the number appropriated for by Congress as above set out the fol¬ 
lowing shows the number requested during the several fiscal years 
for the junior high schools and the number appropriated therefor 
by Congress. 


5 Fiscal year 

Number of 
teachers re¬ 
quested in 
Board of 
Education’s 
estimates for 
junior high 
schools 

Number of 
teachers ap¬ 
propriated for 
by Congress 
for junior 
high schools 

Fiscal year 

Number of 
teachers re¬ 
quested in 
Board of 
Education’s 
estimates for 
junior high 
schools 

Number of 
teachers ap¬ 
propriated for 
by Congress 
for Junior 
high schools 

1936-31. 

28 

9 

1933-34. 

34 

None 

1931-32. 

37 

29 

1935-^. 

45 

32 

1932-33. 

54 

37 

1936-37. 

59 

16 





Pursuant to said reports and recommendations of respondent the 
Board of Education requested in its estimates submitted to the 
Commissioners 6f the District appropriations for the purchase of 
additional school sites which requests for the several fiscal years 
are hereinafter set forth together with the amount actually ap¬ 
propriated therefor. 


Fiscal year 

Board of 
Education’s 
Estimates 

Appropria¬ 

tion 

Fiscal year 

Board of 
Education’s 
Estimates 

Appropria¬ 

tion 

1930-31. 

$817,700 

656,500 

878,000 

370,000 

$458,200 

490.000 

95,000 

nothing 

1934-35. 

$207,000 

515,500 

1,704,000 

$160,000 

55,000 

26,000 

1931-32. 

1935-36. 

1932-33. 

1936-37. 

1933-34. 




Pursuant to said reports and recommendations of respondent the 
Board of Education included in its estimates submitted to the Com¬ 
missioners requests for appropriations for additional school building 
which amounts so request^ together with the fiscal years for whidi 
requested and the amounts appropriated are hereinafter set forth. 
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Fiscal year 



1931- 32. 

1932- 33. 

1933- 34. 


Board of 
Education's 
Estimates 

Appropria¬ 

tion 

Fiscal year 

Board of 
Education’s 
Estimates 

$3,300,000 

$3,350,000 

1934-35. 

$2,122,320 

3,083,000 

2,720,000 

1935-36. 

2,469,500 

2,829, .500 
2,548,920 

1,473,500 

Nothing 

1936-37. 

4,296,000 


Appifopria- 

t^on 


$1 204,500 
[775,000 
1|, 541,500 


Pursuant to said reports and recommendations the Board of Elduca- 
tion included in its estimates submitted to the Commissionlers a 
request for an appropriation of $205,000 for text-books and supplies 
for the fiscal year 1936-^7 but only the sum of $lp5,000 
10 was appropriated therefor. j 

12. Kespondent further alleges that during the pa^ few 
years the revenues of the District have decreased as the result pf the 
depression and the reduction in the amounts of the Federal contribu¬ 
tion toward the support of the District of Columbia. The amount 
of the revenues of the District during the several fiscal years here¬ 
inafter mentioned, exclusive of the Federal contribution toward the 
support of the District, and the amount of such contribution is here 
set forth: 


Fiscal year 


Revenues of the 
District exclu- Federal Con- 
sive of Federal tribution 
contribution 


1930- 31. $30,416,539.85 $9,500,000 

1931- 32. 29,889,553.70 9,500,000 

1932- 33. 28,165,647.05 7,775,000 

1933- 34 . 27,581,66L 61 5,700,000 


Fiscal year 


1934- 35. 

1935- 36. 

1936- 37. 


Revenues of the 
District exdu- F( 
sive of Federal 
contribution 


$29,134,997.30 
29,786,14a 52 


eral Con- 
ibution 


$5,70a000 

5.70a000 

5.ooaooo 


13. Further answering said petition respondent alleges that Section 
693 of the Code of Virginia provides as follows: 

“The school board of any county bordering on another state which 
^^ants the same privileges to the Commonwealth of Virginia may, 
in its discretion, admit to its schools, free of tuition, persons of school 
age residing beyond the limits of this state, but near thereto.” 

Respondent further alleges that on October 8, 1929, the fpllowmg 
resolution was passed by the Arlington County School Board which 
resolution is still in force and effect. I 

“♦ * * Therefore be it resolved that only actual bona fide resi¬ 
dents of Arlington County School Division shall be adniitted as 
pupils in said schools free of charge. | 

“Be it further resolved that non-resident pupils, who are Admitted 
to said schools shall pay a tuition as follows: to-wit: Senior High. 
School, $75.00 per school year. Junior High School, $65.00 pier school 
year. Elementary School, $45.00 per school year, same to ft paid in 
three equal installments at the beginning of each one-thim of the 
current school year. Any taxes paid within the said school division 
by any parent or guardian of a non-resident pupil shall be credited 
upon the said tuition.” 
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11 14. Kespondent further avers that to require him to admit 
to the public schools of the District the children of nonresi¬ 
dent parents othel' than in accordance with the policy above set forth 
will result in depriving the children of resident parents of the proper 
facilities of the public school system of the District of Columbia; 
that the admission, without restriction of the children of nonresident 
parents employed in the District of Columbia to the high schools of 
said District will result in the overcrowding of class rooms and the 
creation of classes too large for proper instruction, and also will re¬ 
quire respondent to reduce the houre of instruction in some of said 
high schools, both senior and junior, from five hours to four hours, 
and will require respondent to deny permission to graduates of the 
high schools to receive post graduate instruction, as has been per¬ 
mitted in the past, all of which will result in a serious curtailment of 
the educational program of the District of Columbia; that the Act of 
Congress of March 3,1915, relied upon by petitioner, when properly 
construed, does not require respondent to admit nonresident children 
to the public schools of the District of Columbia to the detriment 
of resident children, and that the granting of a writ of mandamus 
in this case will' be against the public interest and work a public 
mischief. 

Wherefore, having fully answered, respondent prays that the peti¬ 
tion filed herein be dismissed with costs. 

Frank W. Ballou, 
Superintendent of Public Schools 

in the District of Columbia, 

Elwood H. Seal, 

Corpo7'ation Counsel, D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel^ D. C., 

James W. Lauderdale, 

Assistant Corporation Counsel, D. C., 

I Attorneys for Respondent. 

District of Columbia, ss : 

I, Frank W. Ballou, Superintendent of Public Schools in 

12 the District of Columbia, do solemnly swear that I have read 
and know the contents of the foregoing answer by me sub¬ 
scribed and that the statements therein made I verily believe to be 
true. 

Frvnk W. Ballou. 

Subscribed anil Sworn To before me this 23rd day of October 1936. 

[seal] ' John F. Brougher, 

Notary Public^ D. C. 

Demurrer to amended answer to petition for wilt of mandamus 

Filed October 26, 1936 

4c :(e 4c 4c 3|e He 

The Petitioner, by her counsel, demurs to the Amended Answer 
to the Petition for Writ of Mandamus filed on behalf of the Respond¬ 
ent and for grounds of said Demurrer states: 

(1) The Amended Answer is bad in substance. 
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(2) The Amended Answer fails to state facts sufficient to defeat 
the relief prayed for in the Petition. 

(3) The Act of Congress, March 3rd, 1918—Section 163, Title 7, 

of the 1929 Code of Laws for the District of Columbia gives an 
absolute right to a child of a nonresident. Federal employee, to 
attend the schools of the District of Columbia. | 

(4) That the Respondent cannot, by alleged administrative! acts, 

defeat the mandate of Congress. | 

R. E. Lynch, j 
Attorney for Petitio-^ier. 

13 District Court of the United States for the District of 

Columbia 

Monday, October 26, 1936 

Session resumed pursuant to adjourmnent, Hon. Jennings Bailey,. 
Justice, presiding. 

* « « 4c :|e « * 

Upon consideration of the demurrer filed herein, to the amended 
answer, it is ordered that said demurrer be, and the same is hereby 
sustained. Whereupon, the respondent elects to stand on his 
amended answer, and judgment is accordingly ordered. 

Wlierefore, it is considered that the writ of mandamus issue, at 
the costs of the respondent. 

From the foregoing judgment the respondent b}’ his attorney 
of record, in open Court, notes an appeal to the United States Court 
of Appeals for the District of Columbia. j 

Assignments of error j 

Filed October 29, 1936 

4c 4c 3(c 4c 4e 4c 4c 

The Appellant-Respondent assigns as error the following: 

1. The Court erred in sustaining Petitioner's demurrer to Re¬ 
spondent’s amended answer. 

2. The Court erred in not overruling Petitioner’s demurrer to 
Respondent’s amended answer. 

3. The Court erred in holding that the provision of the Act of 
March 3, 1915 (D. C. Code of 1929, Title 7, Section 163), relied 
upon by Petitioner, is mandatory. 

4. The Court erred in not holding that the said provision of the 
Act of March 3, 1915, relied upon by Petitioner, vested in the Re¬ 
spondent the discretion to exclude nonresident children from the 

schools of the District when the facilities of the school system 

14 are insufficient to accommodate such nonresident children 
without detriment to the proper education of resident children. 

5. The Court erred in not holding that a writ of mandamusi should 
be denied in this case in the exercise of a sound judicial disjiretion. 

6. The Court erred in not holding that a writ of mandamu^ in this 
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case would be so prejudicial to the public interest its issuance should 
be refused. 

Elwood H. Seal, 

Corporation Counsel^ D, C.^ 
Vernon E. West, 

Principal Asdstant^ 
Corporation Cowasel^ D. C.^ 

James W. Lauderdale, 

Assistant Corporation Counsel^ Z). (7., 

' Attorneys for Appellant-Respondent, 

Designation of record 

Filed October 29, 1936 

The Clerk of the Court will please prepare a transcript on appeal 
to the Court of Appeals of the District of Columbia and include 
therein the following: 

1. Petition for writ of mandamus. 

2. Amended answer of respondent. 

3. Demurrer to amended answer. 

4. Order sustaining demurrer. 

5. Judgment. 

6. Note of appeal. 

7. Assignments of error. 

15 8. This designation. 

Elwood H. Seal, 

Corporation Counsel,, D. C., 
Vernon E. West, 

' Principal Assistant, 

Corporation Counsel,, D. C,, 

; James W. Lauderdale, 

: Assistant Corporation Counsel,, D. ^7., 

Attorneys for Appellant-Respondent. 

Service of copy of Designation acknowledged October 28, 1936. 

R. E. Lynch, 

I Attorney for Appellee-Petitioner. 

16 District Court of the United States for the District of 

Columbia 

United States of America, 

District of Colurnbia,, ss: 

I, Charles E. Stewart, Clerk of the District Court of the United 
States for the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 15, both inclusive, to be a true and correct 
transcript of the record, according to directions of counsel herein 
filed, copy of wMch is made part of this transcript, in cause No. 88059 
at Law, wherein Lois Kemp, an Infant, by John S. Kemp, her 
^ardian, is Petitioner, and Frank W. Ballou, Superintendent of 
Schools in the District of Columbia, is Respondent, as the same 
remains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of December, 1936. 

[seal] C. E. Stewart, Clerk, 

(Endorsement on cover:) No. 6888. Frank W. Ballou, Suj^erin- 
tendent &c., appellant, vs. Lois Kemp, an Infant, &c. United States 
Coiurt of Appeals for the District of Columbia. Filed Dec. 22, |1936. 
Moncure Burke, Clerk. | 


U. S. COVERMNEIIT PRIIITIMC OFFICli IRS? 






In the United States Court of Appeals 
for the District of Columbia 

I 

(‘ 

OcTOBEE Term, 1936 


ELWOOD H. SEAL, 

Corporation Counsel, D. C., 

VEENON E. WEST,' ^ 

Principal Assistayit Corporation Counsel, D. C^ 

JAMES W. LAUEESDAUS, 

Corporation Cc/unseh^D. 

- Attorneys for Appellant 


: 1 . 

1 

1 1 . 

j ' 

; ' r " ' T 

T 

1 !■ 

■f 

, < 

. 1 

: I 

J »>> '1 

^-RTF 

f, ■ 


:■ 














INDEX 


SUBJECT MATTER 


Page 


Statement of the case_ 

Assignments of error_ 

Argument_ 

Point I. The provision of the Act of 1915 relied upon by 

petitioner is directory and not mandatory_ 

Point II. A \sTit of mandamus will not be issued to compel 
the doing of an act which will be detrimental to the public 

interest and work a public mischief_ 

Conclusion_ 


CASES CITED 

Arant v. Lane^ 249 U. S. 367_ 

Cairo v. Fulton R. Co. v. Hecht, 95 U. S. 168_ 

Dangherg v. Commissioners^ 27 Nev. 469_ 

Duncan Townsite Co. v. Lane, 245 U. S. 308_ 

Greathouse v, Dern, 289 U. S. 353_ 

In re Nicollj 44 Hun. 340_ 

Life & Fire Insurance Co. v. Wilson, 8 Pet. 291_ 

Mason v. Pearson, 9 How. 248_ 

Morgan v. Howard, 54 App. D. C. 3_ 

Payne v. United States, 50 App. D. C. 119_ 

Reichelderfer v. Johnson, 63 App. D. C. 334_ 

Reichdderfer v. Quinn, 287 U. S. 315_ 

Seaboard Air Line R. Co. v. Atlanta B. & C. R. Co., 35 Fed. (2) 


1 

7 

8 

9 


15 

30l 


30 

12 

10 

23 

20 

li 

2 ^ 

1 $ 

1 ? 


609____ 

State V. BarneU, 109 Ohio St. 246; 142 N. E. 611 

StoweU V. Deming, 57 App. D. C. 223_ 

West Wisconsin R. Co. v. Baldwin, 94 U. S. 100> 


28 
12 
17, 30 


STATUTES CITED 

D. C. Appropriation Act, March 3, 1915 (Code, Title 7, sec. 

163)..-.-. 

Act of February 4, 1925 (Code, Title 7, sec. 91-97)_ 

D. C. Appropriation Act, June 26, 1912 (Code, Title 20, sec. 

625).....— 

Revised Statutes, U. S., Sec. 2679_ 

(I) 

123990—37 - 1 






\ 





































In the United States Court of Appeals 
for the District of Columbia 

October Term, 1936 

No. 6888—Special Calendar 

Frank W. Ballou, Superintendent of Schools 
IN THE District of Columbia, appellant 

VS, I 

Lois E^emp, ax Ixfaxt, by John S. Kemp, Heb} 

Gijardiax j 

BRIEF ON BEHALF OF APPELLANT i 


STATEMENT OF THE CASE 


I 

This case was before the court below on a de| 
murrer (R. p. 8) to respondent’s (appellant’s^ 
amended answer (E. p. 3) in a mandamus proceed]- 
ing brought (R. p. 1) to compel the respondent, th^ 
Superintendent of Schools of the District of Colum¬ 
bia, to enroll petitioner (appellee) in the public 
schools of the District of Columbia. Both she and 
her father are nonresidents of the District, being 
residents of Arlington County, Virginia (R. p. 1). 
Her father, however, is employed ofiScially in thfe 
District of Columbia as Assistant Disbursing Of¬ 
ficer for the Public Works Administration of thie 

( 1 ) ’ ! 
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United States Government (R. p. 1). Petitioner, 
in support of her claim that she is entitled to be 
admitted to the public schools of the District of 
Columbia, relies upon a provision of the District of 
Columbia Appropriation Act for the fiscal year 
ending June 30, 1916, approved March 3, 1915, 
which reads as follows: 

Hereafter all pupils whose parents are 
employed officially or otherwise in the Dis¬ 
trict of Columbia shall be admitted and 
taught free of charge in the schools of said 
District.” (D. C. Code of 1929, Title 7, 
Section 163). 

From the answer it appears that petitioner has 
completed the sixth grade of the public schools 
and, if entitled to admission in said schools during 
the current school year, would be entered in the 
seventh ^rade of the white schools (R. p. 3). It 
also appears that the junior high schools of the 
District are composed of the seventh, eighth and 
ninth grades and that there are no other public 
schools in the District having classes of the seventh 
grade wdth the exception of the John Quincy Adams 
School which has three (R. p. 3). The normal age 
of pupils attending the seventh grade is twelve 
years, df those attending the eighth grade is 
thirteen years, and of those attending the ninth 
grade is fourteen years (R. p. 3). 

It further appears from the answer that the 
congestion in the public schools has been increas¬ 
ing more rapidly in the jmiior high schools than 



in either the senior high schools or the elementary 
schools, the elementary schools being the least con¬ 
gested (R. p. 8). The respondent has determined! 
that nonresident children whose parents come 
within the provisions of the Act of 1915, may be 
admitted to certain of the elementary schools with-f 
out serious detriment to the instruction of residenj 
pupils, and, therefore, nonresidents are admitted 
to such schools (R. pp. 3, 4). In the senior high 
schools the respondent deemed it necessary to place 
certain restrictions upon the admission of nonresij- 
dents during the current school year. Those non^ 
.’residents are received who were previously en|- 
rolled in the senior high schools or who have grad¬ 
uated from the junior high schools of the Districj, 
but pupils new to our public schools are excludep. 
(R. p. 4). Owing to the greater congestion in thje 
junior high schools, respondent has deemed addi¬ 
tional restrictions upon the enrollment of nonresjl- 
dent pupils necessary in the interest of resideijit 
pupils. Under the policy which he has adopted wi^h 
respect to these schools, only those nonresidenjts 
who had been enrolled therein prior to the cur¬ 
rent school year will be received, all others being 
excluded (R. p. 4). Petitioner has never been 
enrolled in the junior high schools of the District 
of Columbia (R. p. 4). | 

It is further alleged in the answer that the cojn- 
gestion in the public schools of the District has ]fe- 
sulted from a large and unanticipated increase jin 
the population of the District during the past ffew 
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years; that the increase in population between 1920 
and 1930 was from approximately 437,500 to but 
approximately 486,000, whereas by the year 1935 
the population had increased to approximately 
595,000 (R. p. 4). The Census figures now avail¬ 
able show that on July 1,1936, the population of the 
District was approximately 619,000. In the school 
year of 1920-21 the average number of pupils en¬ 
rolled y^as 48,711; in the school year 1930-31 the 
average enrollment was 78,059; which increased to 
92,098 in the school year 1935-36 (R. p. 4). At the 
time of the filing of the answer herein 92,781 pupils 
had already been enrolled for the school year 
1936-37 (R. p. 4). 

It is further alleged in the answer that it is well 
recognized by educators, in which opinion re¬ 
spondent concurs, that for proper instruction the 
average ratio of pupils to teachers throughout a 
school svstem commensurate with the size of that 
of the District of Columbia should not exceed 
twenty-six pupils for each teacher (R. p. 4). This, 
of course, does not mean that every class must 
contain exactly twenty-six pupils. As alleged in 
the answer certain classes in specialized fonns of 
instruction, such as shop work and domestic 
science, must be small and contain not more than 
fifteen to eighteen pupils, which results in classes 
upon general subjects consisting of from thirty- 
five to forty-five pupils without exceeding the 
ratio for the entire school system above set forth 
(R. p. 4). It is alleged that in the school year of 
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1926-27,2,690 teachers were employed in the public 
schools of the District of Columbia which provided 
a ratio of one teacher for each 26.1 pupils enrolled. 
To maintain the 1926-27 ratio of pupils to teachers, 
876 additional teachers w’ould be required in the 
public schools of the District, but Congress has 
only provided for the addition of 313 teachers, 
which has increased the ratio to one teacher for 
each 30.1 pupils (R. p. 4). 

It is further alleged in the answer that the total 
capacity of the white junior high schools of the 
District of Columbia is but 11,012 pupils; that on 
September 24, 1935, there were enrolled in these 
schools 12,717 pupils, which number had increasedj 
on September 24, 1936, to 12,983 pupils, and thalf 
the maximum enrollment in the public schools o 
the District is not reached prior to November 1 o 
each year, (R. pp. 4, 5). It also appears that th 
three classes of the Seventh Grade of the Jo 
<3uincy Adams School are substantially filled t 
capacity (R. p. 5). 

It is further alleged in the answer that under th^ 
appropriations made by Congress for the publiq 
schools of the District of Columbia, funds are nojt 
provided for the furnishing of sufficient clas^ 
rooms, teachers, text-books and supplies for the 
enrollment in the junior high schools of children of 
nonresident parents who are employed officially or 
otherwise in the District of Columbia, in additiojn 
to the children of residents (R. p. 5). j 
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otherwise in the District of Columbia, in additioin 
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It further appears from the answer that the re¬ 
spondent and the Board of Education have been 
diligent in attempting to secure appropriations 
from Congress which would provide for additional 
school buildings, teachers, and supplies to relieve 
the existing congestion, but without success (R. pp. 
5-7). The reason for the failure of respondent 
and the Board of Education to secure the required 
appropriations is plain. In the fiscal year 1930- 
1931, when the population of the District was only 
approximately 486,000, the revenues of the District, 
exclusive of the Federal contribution, amounted to 
$30,416,539, to which when added the Federal con¬ 
tribution of $9,500,000, made a total revenue of 
$39,916,539. In the fiscal year 1933-34, due to the 
depression, the revenues of the District, exclusive 
of the Federal contribution, had fallen to $27,- 
581,661, and the Federal contribution had been cut 
to $5,700^000, making a total revenue of $33,281,661. 
In the fiscal year 1935-36 the revenues of the Dis¬ 
trict, including the Federal contribution, amoimted 
to but $35,486,140, though the population had in¬ 
creased to 595,000. In the appropriations for the 
current fiscal year the Federal contribution has 
been cut to $5,000,000 (R. p. 7). 

The ahswer further alleges that children resident 
in the District of Columbia are not permitted to 
attend the public schools of Arlington County, Vir¬ 
ginia, except upon the payment of tuition (R. p. 7). 

It is further alleged in the answer that, to re¬ 
quire the respondent to admit to the public schools 
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of the District the children of nonresident parents, 
other than in accordance with the policy above set 
forth, will result in depriving the children of resi¬ 
dent parents of the proper facilities of the public j 
school system of the District of Columbia; that the | 
admission, without restriction, of the children of 
nonresident parents employed in the District of 
Columbia to the high schools of said District will 
result in the overcrowding of class rooms and the| 
creation of classes too large for proper instruction ;j 
that it will require respondent to reduce the hours| 
of instruction in some of said high schools, bothj 
senior and junior, from five hours to four hours, 
and that it will require respondent to deny per¬ 
mission to graduates of the high schools to receive 
post graduate instruction as has been permitted iij 
the past, all of which will result in a serious cur4 
tailment of the educational program of the Districi; 
of Columbia (R. p. 8). 

The court below sustained the demurrer to the 
amended answer. The respondent elected to stand 
upon his amended answer, and judgment was there¬ 
upon entered directing the writ of mandamus to 
issue. From this judgment respondent has ap¬ 
pealed to this court (R. p. 9). j 

ASSIGNIIEEKTS OF EBBOB 

The Appellant-respondent assigns as error thb 
following: 

1. The court erred in sustaining petitioner’s de¬ 
murrer to respondent’s amended answer. i 
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2. The court erred in not overruling petitioner’s 
demurrer to respondent’s amended answer. 

3. The court erred in holding that the provision 
of the Act of March 3, 1915 (D. C. Code of 1929, 
Title 7, Section 163), relied upon by petitioner, is 
mandatorv. 

4. The court erred in not holding that the said 
provision of the Act of March 3, 1915, relied upon 
by petitioner, vested in the respondent the discre¬ 
tion to exclude nonresident children from the 
schools of the District when the facilities of the 
school system are insufficient to accommodate such 
nonresident children without detriment to the 
proper education of resident children. 

5. The iourt erred in not holding that a writ of 
mandamus should be denied in this case in the ex¬ 
ercise of a soimd judicial discretion. 

6. The court erred in not holding that a writ of 
mandamus in this case would be so prejudicial to 
the public interest its issuance should be refused. 

ARGUMENT 

Two questions are presented for determination 
in this case. 

One. Is the provision of the Appropriation Act 
of 1915, relied upon by petitioner, directory or man¬ 
datory? 

Two. Will a court, even assuming that the pro¬ 
vision of the Act of 1915 is mandatory, direct the 
performance of an act which will be detrimental to 
the public interest and work a public mischief ? 
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I 

The provision of the act of 1915 relied upon by peti¬ 
tioner is directory and not mandatory 

It is true that the provision of the Act of 1915 j 
relied upon by petitioner uses the word ‘‘shall”, | 
but the word “shall” is not necessarily mandatory, j 
It is frequently construed to be merely directory. | 

In the case of West Wisconsin Railway Corn- 
pany v. BcHdivin, 94 U. S. 100, a rule of court there 
under consideration provided that: 

“In all cases where a writ of error shall I 
delay the proceedings on the judgment of j 
the inferior court, and shall appear to have j 
been sued out merely for delay, damages at 
the rate of ten per cent in addition to inter¬ 
est, shall be awarded upon the amount of the 
judgment.” [Italics supplied.] 

The court, in holding the word “shall”, when 
used in the rule there under consideration, was per¬ 
missive, and not mandatory, said: | 

^^^SholV ought undoubtedly to he cw-j 
strued as meaning ^must% for the pur pose \ 
of sustaining or enforcing an existing right;\ 
but it need not be for creating a new one. 
Neither under the statute nor the Rule has 
a party the legal right to demand a. judg¬ 
ment for damages in excess of interest. All! 
is left to the judicial discretion of the court,| 
and this is true as well as to the amount a^ 
to the propriety of giving any at aU. Thi^ 
being the case, we think the rule may f airlyj 
be construed as limiting the amoxmt beyond 
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which we cannot go, but as leaving us at 
liberty to give less than the full sum in cases 
where in our judgment, the circumstances 
are such as to make it proper to do so.” 
[Italics supplied.] 

Here, it certainly cannot be contented that a 
nonresident has any vested or natural right to 
attend the public schools of the District. 

In Dan^herg v. Commissioners, 27 Nev. 469, the 
court held that a statute was not mandatory, w'hich 
provided that ‘Svhen a majority of the resident 

I 

taxpayers of a road district * * * shall peti¬ 
tion the county commissioners * * * for the 
* * * vacation of any public road * * * said 
board of' commissioners shall, within thirty days 
thereafter, proceed to * * * vacate such road,” 
and held that a discretion was reposed, in the county 
commissioners to determine whether the road 
should be vacated. 

Under petitioner’s construction of the Act, Con¬ 
gress imposed upon itself the duty of providing 
proper educational facilities for the children of 
nonresidents of the class defined in the Act of 
1915. The number of children who can be accom¬ 
modated in the public schools is necessarily de¬ 
pendent upon appropriations made by Congress. 
These appropriations cannot be exceeded. Sec¬ 
tion 9 of the District of Columbia Appropriation 
Act for the fiscal year ending June 30, 1913, ap- 
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proved June 26, 1912, (D. C. Code of 1929, Title | 
20, Section 625,) reads as follows: 

“Sec. 9. The provisions of section thirty- 
six hundred and seventy-nine of the Revised 
Statutes of the United States, as amended by 
section three of the urgent deficiency ap¬ 
propriation act approved February twenty- j 
seven, nineteen hundred and six (Statutes j 
at Large, volume thirty-four, page forty- I 
nine), known as the Anti-Deficiency Act, are 
hereby extended and made applicable in all 
respects to appropriations made for and ex¬ 
penditures of and to all of the ofiScers and 
employees of the Government of the District 
of Columbia.” 

Section 3679 of the Revised Statutes, U. S., so 
far as material here, reads as follows: 

“Sec. 3679. No Executive Department or 
other Government establishment of the 
United States shall expend in any one fiscal 
year, any sum in excess of appropriations 
made by Congress for that fiscal year, or 
involve the Government in anv contract or 
other obligation for the future payment of 
money in excess of such appropriations un¬ 
less such contract or obligation is authorized 
bylaw. * * * Any person violating any 
provision of this section shall be summarily 
removed from ofidce and may also be pun¬ 
ished by a fibae of not less than one hundred 
dollars or by imprisonment for not less than 
one month.” 
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Therefore, it follows that neither the respondent 
nor any! officer or employee of the District of Co¬ 
lumbia, in order to accommodate children of non¬ 
resident parents, can extend or enlarge the facilities 
of the public school system of the District of Colum¬ 
bia beyond that permitted by the appropriations 
therefor made by Congress. To hold that the Act 
here in question imposes an absolute duty to pro¬ 
vide facilities in the public schools for nonresidents, 
means that Congress has imposed upon itself that 
duty. Such an interpretation would be contrary to 
the general rule of construction of statutes. 

In the case of Cairo <£* Fulton Railroad Com¬ 
pany y.Hecht, 95 TJ. S. 168, the court said: 

‘ ‘‘As against the government, the word 
‘shall’, when used in statutes, is to be con¬ 
strued as ‘may’, unless a contrary intention 
is manifest.” 

And in the case of Reichelderfer v. Quinn, 287 
U. S. 315, 321, the court said: 

“Statutes said to restrict the power of 
government by the creation of private rights 
are, like other public grants, to be strictly 
construed for the protection of the public 
interest. Charles River Bridge v. Warren 
Bridge, 11 Pet. 421, 544r-548; Christ Church 
V. County of Philadelphia, 24 How. 300; 
Knoxville Water Co. v. Knoxville, 200 TJ. S. 
22, 23; Larson v. South Dakota, 278 TJ. S. 
429.” 

In State v. Bamell, 109 Ohio St. 246; 142 N. E. 
611, the court had before it the construction of a 
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city charter which provided that, if any employeej 
of the city was suspended from duty, the chief of 
the division concerned shall certify the fact to the 
Director of Public Safety, “who within five days 
from the receipt thereof, shall proceed to inquire 
into the cause of such suspension and render judgf 
ment thereon, which judgment, if the charge b^ 
sustained, may be suspension, reduction in ranhjl, 
or dismissal.” In holding that the word “shall 
was not mandatory, but merely directory, and thajfc 
a judgment rendered upon an inquiry made aftejr 
the five-day period had expired, was valid, the court 
said: 

“Whether a statute is mandatory or di¬ 
rectory is to be ascertained from a consider¬ 
ation of the entire act, its object, and th(e 
consequences which would result from con¬ 
struing it one way or the other.” j 

It must be assumed that Congress, in legislatinlg 
for the District of Columbia, primarily had in 
mind the w'elf are of the children of the District and 
did not intend that their education should lj)e 
neglected in order to grant admission of nonresi¬ 
dents to our schools. Any other interpretaticfn 
would result in attributing to Congress a disrje- 
gard for the welfare of the children of the Distrijet 
and the rights of its taxpayers. The children j)f 
residents of the District cannot enroll their chjil- 
dren in the public schools of other States, but, ujn- 
der petitioner's construction of this statute, t|ie 
parents of nonresident pupils have the absoliite 
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right to elect whether their children shall be sent 
to the schools of their own State or to the schools 
of the District of Columbia, irrespective of the in¬ 
adequacy of the facilities of the District schools. 
That Congress did intend that the children of the 
District should be educated is plain from the pro¬ 
visions of the Act of February 4,1925, (D. C. Code 
of 1929, Title 7, Sections 91-97,) which requires, 
vith certain exceptions, the attendance in school of 
every child between the ages of seven and sixteen 
years whose parent or guardian is residing per¬ 
manently or temporarily in the District of Colum¬ 
bia. Can it be, as insisted by petitioner, that Con¬ 
gress intended that the child of a resident and tax¬ 
payer of the District must be denied admission to 
the onlv schools vrhich such child is entitled to at- 
tend, in order to enroll the child of a nonresident 
w'ho has the right to attend the schools of his own 
State? We submit that such was not the intent 
of Congress. 

We contend that the Act of 1915, when properly 
construed, is directory merely, and vests in the re¬ 
spondent, subject to the approval of the Board of 
Education, the discretion to determine if nonresi¬ 
dent children may be admitted to the schools of the 
District of Coliunbia. No claim of abuse of dis¬ 
cretion can be predicated upon the failure of re¬ 
spondent to enroll nonresident pupils when the 
facilities of the public schools of the District are 
insufficient and the enrollment of nonresident chil- 
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dren would be detrimental to the education of resi^ 
dent children. It is plain from the averments of 
the answer that the respondent is accepting non¬ 
resident children for enrollment to the full extent 
that the facilities of the school system will permit. 

The case of Mason v. Pearson, 9 How. 248, the 
only case cited by counsel for petitioner in the 
court below, is not adverse to our construction df 
the statute. In that case, the court held it was 
necessary to construe the words ‘‘it shall be lawfulf’ 
and “may” as mandatory to prevent an injustic(i. 
By virtue of the same reasoning, it is necessark 
here to construe the word “shall” as permissive in 
order to prevent an injustice to the residents and 
taxpayers of the District of Columbia. 

Respondent’s construction of the statute is, at 
least, a possible one, and, therefore, cannot be inter¬ 
fered with by mandamus. Reichelderfer v. Joh'k- 
son, 63 App. D. C. 334. i 


A writ of mandamus will not be issued to compel the 
doing of an act which will be detrimental to the public 
interest and work a public mischief | 

I 

We next contend on behalf of respondent th4t, 
even conceding for the sake of argument that tte 
profusions of the Act of 1915 are mandatory, never¬ 
theless a writ of mandamus will not be issm^d 
(which wTit is controlled by equitable principles), 
where, as here, the effect thereof will be to deprive 
children, whose parents are residents of the D^- 

123990—37 2 I 


16 


trict and whose taxes contribute to the maintenance 
of the school system, of proper educational facil¬ 
ities. When the Appropriation Act of 1915, which 
contains the provisions relied upon by petitioner, 
was passed, conditions were far different from 
what they are today. It will be noted that in that 
Appropriation Act fifty per cent of the moneys 
appropriated were contributed by the United 
States G'oveinment, whereas in the Appropriation 
Act for the current fiscal year the Federal Gov¬ 
ernment has contributed toward the support of 
the District but $5,000,000 out of a total appropria¬ 
tion for the expenses of the District, of over 
$43,000,000, the balance being paid by the District 
taxpayers. In 1915, the developed suburban areas 
surrounding the District of Columbia were small 
and the enrollment of children therefrom imposed 
no undue burden upon the school system of the 
District of Columbia, but, since that date, espe¬ 
cially in the last few years, these areas have greatly 
increased in size and density of population. In 
addition there has been an unanticipated increase 
in the population of the District of Columbia. Ac¬ 
cording to the Bureau of the Census the population 
of the District of Columbia has increased from 
486,000 in 1930 to 619,000 in 1936. As appears 
from the answer, the appropriations by Congress 
have not been sufficient to permit a corresponding 
expansion of the facilities of our public school 
system. 
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In the case of Stow ell v. Deming, 57 App. D. C. 
223, a mandamus proceeding was brought to com-j 
pel the Civil Service Commission to furnish relator! 
a list of temporary employees in the Federal Gov^ 
ernment or to permit relator himself to examinej 
the pertinent official records in their possession! 
This court denied the writ upon the ground tha^ 
the gi-anting thereof would work a public incon¬ 
venience and said: 

‘^In our opinion, the right alleged by rel^^ 
tor in this ease is not clear and complete, it 
is founded upon the ‘inalienable right’ o|f 
every citizen to be informed, or to be peif- 
mitted to inform himself, as to the names o|f 
all persons holding office or employment 
under the government, except in confidential 
instances, and also to be informed as to the 
workings of the civil service system of the 
government. The exercise of such a rigl^t, 
however, must necessarily be subject io 
restriction and regulation. If relator jis 
entitled to make an investigation of defen|d- 
ant’s records, it follows that every other citi¬ 
zen may demand the same privilege. This 
likens the present case in principle to that of 
Frothingham v. Mellon, 262 U. S. 447, 487, 
43 S. Ct. 597, 601 (67 L. Ed. 1078), wherein 
Mr. Justice Sutherland spoke for the coijirt 
as follows: ‘If one taxpayer may champion 
and litigate such a cause, then every otljier 
taxpayer may do the same, not only in 
respect of the statute here under review, but 
also in respect of every other appropriation 
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act and statute, whose administration re¬ 
quires the outlay of public money, and whose 
validity may be questioned. The bare sug¬ 
gestion of such a result, with its attendant 
inconveniences, goes far to sustain the con¬ 
clusion, which we have reached, that a suit 
of this character cannot be maintained.’ 
***** 

‘‘Moreover, under the Code of the District 
of Columbia, as on general principle, man¬ 
damus is an extraordinary remedial process, 
which is awarded, not as a matter of right, 
but in the exercise of a sound judicial dis¬ 
cretion. It will not issue to direct an act 
which will work a public mischief, Duncan 
Townsite Co. v. Lane, Secretary of the In¬ 
terior, 245 U. S. 308; 38 S. Ct. 99, 62 L. Ed. 
309; U. S. ex rel. Arant v. Lane, Secretary 
of the Interior, 249 U. S. 367; 39 S. Ct. 293, 
63 L. Ed. 650. We are convinced that sound 
discretion for the prevention of public in¬ 
convenience leads to the denial of mandamus 
as aj)plied for in this case. See Newman v. 
U. S. ex rel. Frizzell, 238 U. S. 537, 35 S. Ct. 
881, 59 L. Ed. 1446; Fairchild v. Hughes, 
258 U. S. 126, 42 S. Ct. 274, 66 L. Ed. 499.” 
[Italics supplied.] 

It will be noted that, in the case above cited, the 
court weighed the right of the petitioner against 
the effect of the granting of the writ as a precedent. 
It is the effect of the case at bar as a precedent 
with which we are primarily concerned. If the 
petitioner in this case is to be admitted into the 
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public schools, follows that every other” non¬ 
resident employed in the District of Columbia 
^^may demand the same privilege” for his or her 
children. 

The case of Morgan v. Howard, 54 App. D. C. 3, 
was a mandamus proceeding brought by a stock-j 
holder to compel the corporation in which he heldl 
the stock to permit him to inspect the stockbook of 
the company, which right, he alleged, had been 
wrongfully denied him. The company answeredj 
admitting it had denied the stockholder this rigMj 
but alleging that it did so for the reason that th^ 
stockholder had expressed the intent and purpos^ 
‘‘to round up enough stockholders to liquidate th^ 
company.” The stockholder demurred to the an¬ 
swer on the ground that his right to inspect the 
book was absolute, and, therefore, his motives were 
immaterial. The charter of the company, a|s 
amended, provided that “they (the officers of th^ 
company) shall keep a full and fair record of the^ 
transactions in books kept for that purpose, which 
shall be at all times open to the inspection of th(e 
stockholders.” Notwithstanding this positive di¬ 
rection of the charter, this court held the writ df 
mandamus should be denied, saying: | 

“Having in mind that mandamus is 
awarded not as a matter of right, but in the 
exercise of a sound judicial discretion, to 
remedy and not to promote a wrong, to com¬ 
pel the performance of an actual duty rather 
than to direct the performance of an act 
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which will work public or private mischief, 
and that although classed as a legal remedy 
its issuance is largely governed and con¬ 
trolled by equitable principles {Duncan 
Townsite Co. v. Lane, 245 U. S. 308), it is 
apparent that the writ ought not to issue in 
this case. Upon the record before us, ap¬ 
pellant is seeking this inspection for an 
ulterior purpose, to harass and perhaps de¬ 
stroy the corporation. The courts will not 
lend their aid in such a situation.” 

In the case of Greathotise v. Bern, 289 U. S. 353, 
the owners of certain land lying on the Virginia 
shore of the Potomac River opposite the District 
of Columbia entered into a contract to sell the 
same, conditioned upon securing permission to 
build a wharf extending into the river. The Sec¬ 
retary of War denied this permission, and the own¬ 
ers of the property filed a petition for writ of 
mandamus. The court held that, even though the 
property owners had a legal right to erect the 
wharf, that right would not be enforced by man¬ 
damus, since such action would be detrimental to 
the public interest. The court said: 

‘^But we find it imnecessary, in the cir¬ 
cumstances of this case, to say what effect 
should be given to these objections alone, 
whether considered each separately or to¬ 
gether. Although the remedy hy mandamus 
is at law, its allowance is controlled by equi¬ 
table principles, see Duncan Townsite Co. v. 
Lane, 245 U. S. 308, 311; Arant v. Lane, 249 
U. S. 367, 371, Redfield v. Windom, supra. 
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644; cf. Turner v. Fisher^ 222 U. S. 204; Ex 
parte Skinner <k Eddy Carp,, 265 U. S. 86, 
95; People ex rel. Wood v. Assessors, 137 
N. Y. 201; 33 N. E. 145; Matter of Lindgren, 
232 N. Y. 59, 133 N. E. 353; McCarthy v. 
Street Comm^rs, 188 Mass. 338; 74 N. E. 659, j 
People ex rel. Stettauer v. Olsen, 215 HI. | 
620; 74 N. E. 785, and it may he refused for I 
reasons comparable to those which would j 
lead a court of equity, in the exercise of a I 
sound discretion, to withhold its protection 
of an undoubted legal right. For such rea¬ 
sons we think the relief sought by mandamus | 
should be denied here, even if petitioners’! 
title to the upland adjacent to the river andj 
their right to build the wharf were less| 
doubtful than they are. The government, 
through its duly authorized agency, the 
Park Commission, has declared that both 
the bed of the river and the upland adjacent 
to it shall be devoted to a public purpose for 


the construction of the Parkway, and th0 
plans of the Commission contemplate thd 
taking, by purchase or condemnation, of a 
part of petitioners’ property as a means oJf 
access to it. The apparent consequence of 
authorizing the construction of the wharf 
would be only to increase the expense to th6 
government of constructing the Parkway, by 
the cost of destroying the wharf, and by so 
much of the cost of the wharf and of thb 
other proposed improvements as may be in¬ 
cluded in the just compensation to bje 
awarded for their taking. Thus the extra¬ 
ordinary remedy by mandamus, invoked tla 



protect rights to which petitioners are not 
shown to be clearly entitled, would be bur¬ 
densome to the government without any sub¬ 
stantially equivalent benefit or advantage to 
the petitioners or their vendee, apart from 
the incidental and irrelevant consequence 
that petitioners might secure the perform- 
ande of their conditional contract. 

^^TJie court, in its discretion, may refuse 
mandamus to compel the doing of an idle 
act. Turner v. Fisher, supra, 209; Wilson v. 
Blake, 169 Cal. 449; 147 Pac. 129; or to give 
a remedy which would work a public injury 
or embarrassment, (see Duncan Townsite 
Co. V. Lane, supra; Arruant v. Lane, supra; 
Effingham, Maynard & Co. y. Hamilton, 68 
Miss. 523; 10 So. 39; cf. Matter of Lindgren, 
supra, 66; McCarthy v. Street CommWs, 
supra) just as in its sound discretion a court 
of equity may refuse to enforce or protect 
leyal rights, the exercise of which may be 
prejudicial to the public interest. See 
board Air Line By. Co. v. Atlanta B. (Sc C. 
B. Co., 35 F. (2d) 609; Conger v. New York, 
W. S. (Sc B. B. Co., 120 N. Y. 29; 23 N. E. 983; 
Clarke v. Bochester, L. cfe N. F. B. Co., 18 
Barb. 350; Whalen v. Baltimore (Sk Ohio B. 
Co., 108 Md. 11; 69 Atl. 390; Curran v. 
Holyoke Water Power Co., 116 Mass. 90; 
Southern By. Co. v. Franklin (Sc P. B. Co., 
96 Va. 693; 32 S. E. 485; cf. Willard v. 
Tayloe, 8 Wall. 557.’’ [Italics supplied.] 

In the Greathouse case the additional expense 
1x) the government of acquiring the land, either by 


23 


purchase or condemnation, with a wharf upon it,, 
was regarded as so prejudicial to the public interest 
as to result in the refusal of a writ of mandamus. 
Certainly it is more vital to the public interest that 
the children of the District receive a proper educa¬ 
tion than it is that the government be saved the 
expense of paying for the acquisition of an un¬ 
needed wharf. In the Greathouse case, the court 
contrasted the damage to the government, which 
would result from the additional cost of the land, 
with the damage to the property owners through 
the loss of their opportimity to sell their property, 
and decided that the public interest was paramount. | 
In the present case, vrhen we contrast the damage 
to the children of the District through being de¬ 
prived of proper educational facilities, when theyj 
have no other schools which they may attend, witb^ 
the damage that may be sustained by nonresident] 
children, who are entitled to admission into the 
schools furnished by their respective States, it is 
apparent that the public interest requires the dis¬ 
missal of this petition. 

In Seaboard Air Line Railway Company, v. Atf- 
lanta, B. & C. R. Co., 35 Fed. (2d) 609, (C. C. 

5th Cir), cited by the Supreme Court with approve 
al in its decision in the Greathouse case, a suijt 
had been filed by one railroad to compel another 
to specifically perform its contract to erect an in¬ 
terlocking plant at a point where the tvro linqs 
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crossed. ' In denying the relief prayed, the court' 
said: 

the exercise of its discretion, a court 
of equity may refuse specific enforcement 
of a valid contract where, iy granting that 
relief, a paramount public interest will or 
may be interfered ivith. Beasley v. Texas 
d Pacific By. Co., 191 U. S. 492, 497, 24 S. 
Ct. 164, 48 L. Ed. 274; Armozer & Co. v. Dal- 
Ids, 255 U. S. 280, 41 S. Ct. 291, 65 L. Ed. 
635; Armour d Co. v. Texas d F. By Co. 
(C. C. A.) 258 F. 185. Uncontradicted evi¬ 
dence indicated that the financial condition 
of the appellee is such that a probable re¬ 
sult of requiring it to make the expenditures 
necessary for a compliance with the demand 
sought to be enforced wrould be to disable 
it from performing its duties to the public, 
including the duty of keeping its tracks 
ahd equipment in reasonably safe condi¬ 
tion. It wrell may be considered that the 
interest of the public served by appellee’s 
line, in its tracks, roadbed, and equipment 
being maintained in reasonably safe con¬ 
dition, is paramount to the interest of the 
appellant and the public served by its rail¬ 
way in additional provision being made for 
the safety of such a crossing as the one in 
question, which in its existing condition, is 
not shown to be a dangerous one. We think 
that in the circumstances disclosed there was 
warrant for the inference that a paramount 
public interest might be interfered with by 
granting the relief sought. This being so, 
the court’s refusal to grant that relief was 
not reversible error.” [Italics supplied.] 
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In the case last cited the court held that a legal 
duty created by contract would not be enforced be¬ 
cause the effect of the performance of such duty 
would so deplete the funds of the railroad as to pre¬ 
vent it from performing properly its duty to the 
public served by it, and that, therefore, the granting 
of the relief prayed would be contrary to the public 
interest. Here the granting of the relief prayed 
would result in the admission into the public 
schools of all children of nonresident parents who 
are employed in the District of Columbia and 
would so overburden the facilities of the school 
system as to prevent it from serving properly the 
children for whom it vras primarily created—^the 
children of residents of the District. 

In the case of Duncan Townsite Company v. 
Lane, 245 U. S. 308, 311, the court said: 

‘‘Mandamus is an extraordinary remedial 
process which is awarded, not as a matter of 
right, but in the exercise of a sound judicial 
discretion. It issues to remedy a wrong, not 
to promote one; to compel the performance 
of a duty which ought to be performed, not 
to direct an act which will work a public or| 
private mischief or will he within the strict^ 
letter of the law hut in disregard of its 
spirit/^ [Italics supplied.] 

Even assuming that it is within the strict letter 
of the Act of 1915 that all nonresident children 
coming within its provisions must be admitted into 
the District schools, that is certainly not within its 
spirit. As before pointed out under Point I oj^ 
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this brief, it must be assumed that Congress, in 
legislating for the District, was concerned pri¬ 
marily with the welfare of the children of the Dis¬ 
trict, who have no other public schools to attend, 
rather than nonresident children, who are eligible 
for admission into the public schools of their 
respective States. 

And in Payne v. United States, 50 App. D. C. 119, 
this court, referring to the general rules governing 
the issuance of writs of mandamus, said: 

^‘Besides, the Secretary held, and there is 
reason for his holding, that to grant what 
relator demanded would work an injustice. 
It is well settled that mandamus is never 
issued where it would be likely to further a 
wrong or cause an injustice. Courts grant 
it as a matter of grace, not of right.” 

A different situation might be presented if the 
power and authority were vested in this respond¬ 
ent, or in the school board, to furnish such addi¬ 
tional schools, teachers, text-books and supplies as 
are necessary to accommodate nonresident chil¬ 
dren. In such a case it might be said that Congress 
had imposed a duty upon the school authorities of 
the District which they had neglected to perform, 
but the determination of the amount of the ap¬ 
propriations and the uses to which they may be put, 
as previously pointed out (see Point I of this 
brief), is vested solely in Congress, and for an 
officer or employee of the District to exceed such 
appropriations is punishable by removal from office 


and by fine or imprisonment. (D. C. Code of 1929, 
Title 20, Sec. 625). The authority (the Congress 
of the United States) which passed the Act of j 
1915 is the same authority which by lack of appro- I 
priations has brought about the situation here com- j 
plained of, a situation over which this respondent I 
has no control. j 

The case here presented is almost identical with 
that before the court in In He Nicoll, 44 Hun. 340, 
which was an appeal from an order of the lower 
court denying a writ of mandamus to compel the 
admission of several children residing in District j 
Number 24 in the City of Brooklyn into the pri- [ 
mary schools of that district. The children had 
been refused admission on the ground that such 
schools had no accommodations for pupils other 
than those already in attendance. It was claimed 
on behalf of the children that thev were entitled to! 
the writ because so much of the moneys appro-j 
priated for the board of education were improperly j 
used for higher education that a sufficient sum was| 
not left to provide primary instruction to all the 
children of the district who were entitled to receive 
it, and also that all the children might be accom¬ 
modated by shortening the term for which each 
child would be received into the school. In holdingj 
that the petition for writ of mandamus was prop-| 
erly denied, the court said: j 

‘‘No case is made for a preemptory writ of 
mandamus. The relators are shown to b^ 
children residing in Brooklyn in which th^ 
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defendants provide public schools. The Dis¬ 
trict is known as No. 24. In 1883 the school 
became crowded and the defendants, in the 
manner provided by law, caused to be erected 
a branch school in the same district. This 
branch school receives a younger grade of 
scholars and has a capacity of 616 pupils. 
It was supposed to be of sufficient capacity 
when built not only to relieve No. 24, but 
to receive the children of the entire District. 
The District has increased so rapidly that 
the branch school has been ^full to overflow¬ 
ing.’ Since it was built with a capacity of 
616 the average daily attendance has been 
over 1000. Of course it should not he that 
the State directs the parent to send his chil¬ 
dren to school and fail to provide for the 
scholars, hut it is apparent that there is no 
neglect upon the part of the defendants. 
The hoard can only determine the number 
and location of schools and ask for appro¬ 
priations. The Common Council must as¬ 
sent to the purchase. (Chap. 143, Laws of 
1850, P. 14.) It appears that the Board has 
asked for a new primary school in that vicin¬ 
ity and that the purchase has been made and 
the building is now being erected. New 
buildings for schools, including additions to 
old buildings are completed or in process of 
completion, to the number of 14. District 
No. 24 has more than doubled since the 
branch school was built, and the defendants 
cannot be charged with neglect for failure 
to keep pace with its growth in school accom¬ 
modations. 
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^‘It is not the province of the writ of man¬ 
damus to determine the propriety of teaching 
music and drawing. By Chap. 143 Laws of 
1950, the Board of Education have ‘entire 
charge and direction of all the public schools^ 
of the City. The rules and regulations for 
instruction and discipline are given to the 
board subject only to the provision ‘that they 
be not inconsistent with the laws of the 
State.’ The Court cannot determine the 
propriety of the teaching unless some law 
forbids it. The discretion of the Board can¬ 
not be reviewed. The result must equally 
follow the determination of the board at what 
point or number the receiving of scholars I 
in any certain school must stop. The school j 
is over full, and it is not in the province of | 
the court to adjudge that more could be reA 
ceived by giving a larger rotation of scholars j 
so as to enable all to be received. 

“That is peculiarly a question for a board 
of education. The order should, therefore, 
be affirmed.” [Italics supplied.] | 

That case goes further in sustaining the school} 

I 

authorities than is necessary here. There the issuel 
was whether resident children, whose right to ad¬ 
mission into the public schools was ordinarily free 
from doubt, could be denied admission upon the 
groimd that the schools vrere already overcrowdedj 
by those in attendance. In deciding the issue ad-^ 
versely to the petitioning children, the court 
pointed out that the congestion had been broughlj 
about by an increase in population, which congesj 
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tion could not be removed by the school authorities, 
since thev had no control over the amount of the 

V 

appropriations for school purposes. That is the 
situation here. 

If petitioner has established any right to be ad¬ 
mitted into the public schools of the District, it 
is, at most, a doubtful one. In such a case a writ 
of mandamus will be denied. 

“The writ of mandamus is subject to the 
legal and equitable discretion of the court, 
and it ought not to be issued in cases of 
doubtful right.” Life and Fire Insurance 
Company v. Wilson, 8 Pet. 291, 302.» 

See also 

'Arant v. Lane, 249 IT. S. 367, 

Sto^vell V. Deming, 57 App. D. C. 223. 

CONCLUSION 

For the reasons hereinbefore stated it is respect¬ 
fully submitted that the judgment of the court 
below should be reversed. 

Elwood H. Seal, 

' Corporation Counsel, D, C., 

Vernon E. West, 

Principal Assistant 
Corporation Counsel, 2>. C., 

' James W. Lauderdale, 

Assistant Corporation Counsel, D, C., 

Attorneys for Appellant. 
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BRIEF ON BEHALF OF APPELLEE ! 


STATEMENT OF CASE 


In this brief the Appellant will be referred to as Rep 
spondent and Appellee as Petitioner. The statement 
of the case contained in Respondent’s brief is substan¬ 
tially correct. The only reference in the elaborate 
answer of the Respondent on the vital point in the case 
is that two Maryland, nonresident students and the Pe ¬ 
titioner, a Virginia nonresident student were the only 
ones who were refused enrollment in the first year of 
the junior high school or the seventh grade of the elei- 
mentary school. (R. 5) | 
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ARGUMENT 

(1) The Act of Congress, March 3, 1915, is manda¬ 
tory and not discretionary. 

(2) Congress intended the Act to be mandatory. 

(3) The admission into a public school of a child 
eligible for enrollment is not against public interest 
and will not work a public mischief. 

I 

The Act of Congress, March 3,1915, Is Mandatory and 

Not Discretionary 

Section 63, Chapter 5, Title 7 of the Code of Laws for 
the District of Columbia (1929) provides: 

‘‘All pupils whose parents are employed officially 
or otherwise in the District of Columbia, shall he 
admitted and taught free of charge in the schools 
of the said District.’’ 

The above Statute was enacted on March 3,1915, and 
from that date to the present time, nonresident stu¬ 
dents whose parents are employed officially in Wash¬ 
ington have been admitted and taught in the schools 
in the said District. 

Section 161, Chapter 5, Title 7 (1929 Code) provides 
that nonresidents shall not be admitted to or taught 
free of charge in the public schools except upon pay¬ 
ment of an amount of money to be fixed by the Board 
of Education with the approval of the Commissioners 
to cover the “expense of tuition and costs of text books 
and school supplies used by such pupils • * The 
said section also makes specific exemption of certain 
classes and provides that where the parent is engaged 
in public duty in the District of Columbia the child 
shall be admitted free. 
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In Section 163 we find the words ‘‘sliaU be admittec^ 
• ♦ Thus Congress was leaving no discretion witl^ 
the Respondent who is charged with the responsibility 
of the administration of the school system. If the above: 
sections referred to were to be directory only, and per¬ 
mitted the Superintendent to exercise discretion in the* 
matter of adinission of nonresident students to th^ 
school system, Congress could have used language to 
convey such authority. Thus the words ‘‘may^^ or 
the phrase ‘‘in his discretion’’ could have been used. 
The word ^^shctlV* as found in Webster’s unabridged 
dictionary is defined as “expressing subjection to a 
command, intention, constraint, obligation, * * 
“Shall is a word of authority and command.” 

Title 7 (1929 Code) dealing with the general subject 
of “education” makes use of the various phrases and 
words such as “is authorized and empowered”, “shall” 
and “may be admitted”. Thus in Title 7, Chapter 2, 
Section 45, Page 79 (1929 Code) it is provided “the 
Superintendent of Schools, is authorized and empow¬ 
ered to appoint temporary teachers *♦*>». In Sec¬ 
tion 91, Chapter 4 of the same Title, Page 82, it is pro¬ 
vided that the parent or guardian “shall cause said 
child to be regularly instructed”. In Section 111, 
Chapter 4, Title 7, Page 83, we find “no child und^r 
fourteen years of age shall he employed * * * ^\ tt 
has never been supposed in the administration of these 
sections of the law that the Superintendent of Schools 
possessed any discretion in such matters. Section 16|l, 
Chapter 5, Title 7, Page 88, provides “any other noii- 
resident pupil may he admitted to and taught in said 
public schools * * • [ 

Section 164 and 165, Chapter 5, Title 7, Page 88 (1929 
Code) provides for the admission of children of sol¬ 
diers, sailors, and officers of the army and navy and 
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maxine corps whose parents are stationed outside of 
the District of Columbia. 

The cases cited by the Courts in most instances hold 
that the word “shall” is mandatory and leaves no dis¬ 
cretion in a party who is required to act under the law. 

The following are a list of cases, together with a 
short statement as to the ruling of the Court: 

In Trohough vs. Nebraska, 119 Neb. 128, the Court 
held that the word “shall” should be construed to be 
mandatory upon the court where the law provided that 
challenges for cause shall be tried by the court on the 
oath of the person challenged or on other evidence. 
Where the trial court refused the right of the defend¬ 
ant to produce other witnesses to sustain his challenge 
before the court, the appellate division ruled this to be 
error and held he had an absolute right to introduce 
other evidence. 

In Bay State Street Railway Company vs. City of 
Woburn, 232 Mass. 201, the Sunpreme Judicial Court 
of Massachusetts held the word “shall” is mandatory 
and declared a contract invalid in a case of a contractor 
who had not put up a bond before the doing of the 
work called for under the contract where the law pro¬ 
vided that “All such contracts shall be accompanied by 
a bond with sureties satisfactory to the Board or Com¬ 
mittee, etc.”. Despite the fact that the work was done, 
the contract was held invalid because this provision 
was not complied with. Opinion by Chief Justice Bugg, 
who said, in part: 

^^The word ‘shalV in its ordinary signification is 
mandatory and not permissive. It is to be ^ven 
that meaning unless, by contert, it appears that a 
different one was intended or is necessary to ef- 

" fectuate the chief purpose of the statute. Even 
‘may’ in connection mth'a duty to be <>bseive^ 
used in an imperative rather than a cautionary 
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sense in instances where the intent of the lawj 
givers seems to require it/’ * * * ‘‘Where a word isi 
used in one sense in one part of the statute, the 
natural inference is that the same word is used in 
the same sense in other parts of the section in the 
absence of countervailing reasons.” 


In Boulevard Theater and Realty Co,, 186 N. T. Suppi 
430 (Appellate Division Supreme Court), the Courif 
held the word “shall” to be mandatory when used in 
a statute which provided that directors of every stock 
corporation shall be chosen by a plurality of votes^ 
despite the provisions in the certification of incorpora)- 
tion to the contrary. The Court said: 

“The wording of Section 25 justifies an interprel- 
tation that it is mandatory. The auxiliary verb 
^shalV appearing therein is primarily a word of 
command. As used in statutes, that word is gerL 
erally mandatory. Of course, it may be used in 
a connection which would justify stripping it of it£ 
ordinarily imperative character so as to meat 
‘may’ when no right or benefit to anyone depen(fe 
on its imperative use”. 

At page 432 of the opinion the Court holds that whei|e 
a statute says a thing shall be done that the law makei^s 
give a peremptory construction which must be carried 
out. I 

In the case of United States vs. Two Hundred aihd 
Sixty-seven Twenty Dollar Gold Pieces, 255 Fed. 2]j7, 
the Court held the word “shall” to be mandatory where 
the same appeared in a statute requiring a warrant f;o 
justify detention of goods within ten days of its seizmFe, 
otherwise the property shall be restored to the owner. 
The Government had contended that the statute wjas 
merely directory. | 

In United Stales vs. Flynn, 11 Fed. 2nd 899, the Coiirt 
was construing an Act of Congress relative to deporta¬ 
tion of persons convicted of a felony. The case tunned 
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on the interpretation of the word ‘‘shall’’ as applied 
in Section 19 of the Act which provided in substance 
that the court shall make a recommendation that the 
convict be not deported. The Court said: 

“The word ‘shall’ I think, must be given a com- 
pulsoryi meaning and it is not open to implication 
of a mere directory requirement. Congress could 
have used the word ‘may’ or other suitable lan¬ 
guage to indicate directory obedience, but did not 
do so. True enough, the auxiliary ‘shall’, used in 
a statute, is sometimes construed as being merely 
directory; hut when a right to a person or property 
is lost or destroyed hy failure to do an act within 
a limited time, it is given a mandatory effect.** 

In Smith vs. School District No. 6, 241 Mich. 366, the 
Court held that where the word “may” and “shall” 
appeared in a Statute, “may” is directory and “shall” 
is mandatory. 


n 

Congress Meant the Word “Shall” as Appearing in 
the Act of March 3,1915, to Be Mandatory 

The statute involved in this case is so plain, clear 
and unambiguous that it is difficult to xmderstand why 
the respondent should attempt to defeat the same by 
his administrative actions. The history of the said 
Act may be foimd in many of the various Congressional 
records dating from 1915 to date. Thus, we find Sen¬ 
ator Gallinger, who at the time was better versed in 
Kstrict affairs than possibly any other member of the 
House or. Senate. His statement, which is as foUows, 
C^.be foTmd in Volume 52, Part 2,\ Page 1756,.:of the 
Congressional Eecord: v ' ^ 
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‘‘Possibly the Senator has not looked at the 
Amendment that the Committee reported and 
which has been agreed to at the bottom of Page 
46. The Committee has met with the proposition, 
on the one hand, that the school should be open 
free of charge to everybody. On the other hand, 
it was claimed that they ought to be opened to the 
States contiguous to the District of Columbia. The 
present law allows people performing official duties 
here to have their children educated in the Dis¬ 
trict of Columbia. The Committee has enlarged j 
that so as to provide that— j 

I 

“ ‘Hereafter all pupils whose parents are em¬ 
ployed officially or otherwise in the District of 
Columbia shall be admitted and taught free of 
charge in the schools of said District.^ 

“So that any man from Maryland or Virginia or 
anywhere else who is doing business in the Dis¬ 
trict will have free entree to the schools of the; 
District. I think we have liberalized it to a very 
large extent.’^ j 

The intent of the Legislature in this case is clear^ 
not only from the statement of Senator Gallinger here! 
tofore quoted, but from statements made by those in¬ 
terested in District legislation from 1915 to date. 

On June 8, 1921, Congressman Good, in discussing 
the law under consideration here and in reply to Con¬ 
gressman Blanton of Texas, said (Volume 61, Part 
Page 2276) : 

“The gentleman is complaining because children 
whose parents reside out of the District attend 
schools in the District without paying tuition. The 
gentleman forgets the large appropriations we 
have made for the agricultural colleges and schools 
of the mechanic arts to every State in the uniom 
The gentleman forgets that out of the Federal 
' -Treasury large allotments to States for educja^ 
tiohal purposes have been made, and -Texas g^ts 
a very large sum. . - V-j - 
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“The gentleman says that the children of Fed¬ 
eral employees working in the District but living 
in Maryland and Virginia do not pay any tuition. 
That is so, hut it is because Congress has said by 
a specific statute that they do not need to pay any 
tuition. That is the reason. Congress legislated 
on the subject, and said that these children, whose 
fathers and mothers are Government employees 
in the District of Columbia, should have the ad¬ 
vantages of the schools of the District without 
charge.’’ 

It was on the same day that Congressman Good 
later stated that 40 per cent of the costs of the school 
buildings was paid out of the United States Treasury. 
This has been one of the reasons why Congress has 
consistently insisted that children of Federal em¬ 
ployees may attend the schools without the payment 
of tuition and on the same identical basis as resident 
children. 

Congressman Good was in charge of the Deficiency 
Bill for the District of Columbia of that year, which 
provided for a large expenditure for public schools. 
(Volume 61, Part 3, Page 2274). 

In 1926, as appears from Volume 67, Part 6, Page 
5801, there was an attempt made to change the existing 
law to read as follows: 

“No non-resident pupil shall be admitted to or 
receive instruction free of charge in the public 
schools of the District of Columbia: Provided, that 
the Board of Education may, in its discretion, 
admit non-resident pupils in said public schools 
under such regulations as the Board may estab¬ 
lish, subject to the payment of such tuition charges 
as the Commissioners of the District of Columbia 
may approve on the recommendation of the Board 
of Education: Provided, further, that children of 
officers and men of the United States Army, Navy 
and Marine Corps shall be admitted to the public 
schools without payment of tuition.” 
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This Bill was defeated. (See also Vol. 67, Part 6,j 
p. 5806.) I 

Possibly the best interpretation of this law on thd 
House side was given by Congressman Moore of VirJ 
ginia, now First Assistant Secretary of State, and on^ 
of the ablest constitutional lawyers in either House oi| 
Senate. His remarks, commencing at the bottom oi 
Page 5805 and continuing on 5806, are as follows: 


‘‘Mr. Chairman, let us understand what th^ 
amendment is that is before the Chair. Th^ 
amendment is substantially to the effect that freb 
education shall not be given to certain outsiderfe 
of the District of Columbia. What is the existing 
law? Does the amendment change existing lawlf 
The existing law, which I believe has been quoted, 
is carried in an appropriation bill in 1915, and is 
thereby made permanent law. It provides that 

“ ‘hereafter all pupils whose parents are enji- 
ployed, officially or otherwise, in the District of 
Columbia, shall be given ^— i 

“what privilege? The very privilege that is 
sought to be taken away by this amendment. 

“Mr. Blanton. May be taken away. 

“Mr. Moore. No; if the word ‘may’ had be^n 
used my argument would lose its force. The wojrd 
is ‘shall’—‘shall be admitted’. It is mandatory as 
can he. The law reads I 

“ ‘hereafter all pupils whose parents are em¬ 
ployed, officially or otherwise, in the District of 
Columbia shall be admitted and taught free of 
charge in the schools of the said District.’ j 

“It is thus the declared purpose of Congress 
that , the children of Government employees .sh|all 
1^ taken into the public schools of the District ^d 
given free tuition. The effect of the adoptionj of 
the proviso would be to destroy that statute.” | 
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Congressman Connally, as appears from Page 5806, 
Volume 67, Part 6, after quoting the Act of 1915 in 
question here, said: 

‘‘In other words, the Superintendent of Schools 
by that law (Act of March 3,1915) is commanded 
to admit to the schools, if they are open at all, the 
children of a citizen who lives in the State of 
Maryland, who is employed by the Government.’’ 

Petitioner herein takes the position that under the 
law his child is entitled to exactly the same rights as a 
child residing in the District of Columbia. In fact he 
has a greater right to have his child attend the District 
schools because his employer paid the bill for con¬ 
structing the schools. 

We also find on page 5859, Volume 66, Part 6, Con¬ 
gressman Connally stating that the United States Gov¬ 
ernment pays Nine Million Dollars annually toward 
expenses of the District. If that is correct, and Pro¬ 
fessor Ballou was correct in his report that 25 to 50 
per cent of the cost of the municipality is for education, 
it would appear that the Federal Government pays 
dearly for the right to have its employee’s children 
attending the local schools. Not only that, however, 
but we also find on the same page this statement by 
Congressman Connally: 

“The fact is that the District of Columbia pre¬ 
sents a rather unusual and extraordinary situation. 
As to those men who live on the outskirts of the 
District, what do they do ? They work in the Dis¬ 
trict of Columbia for the Government of the 
United States. They spend their money here in 
the District of Columbia. Their earnings make a 
part of the commerce and traffic which makes this 
place a city. Their paying puts a higher value on 
the business property on which taxes are levied to 
maintain the District Government. Their earn- 
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ings are spent here; and I say, gentlemen, if the5[ 
are working here in the District of Columbia for 
the United States Government and living over th^ 
edge of the District line in Maryland, what righ|: 
has Congress to say that Maryland or Virgini^ 
should educate their children free, when the paij- 
ents of those children are here because they arfe 
working for the Government of the United States I? 
They spend their money in the District, not iji 
Maryland or Virginia. Their money helps to make 
Washington prosperity.’’ | 


Congressman Connally also, at page 5807, Volunje 
66, Part 6, gave his interpretation of the law. Coi|i- 
gressman Connally there said that he did not believe in 
such economy, excluding Maryland and Virginia chil¬ 
dren, that would violate the law. He said further: j 

“The law says that children of Government eija- 
ployees in the District of Columbia, no matter 
where they reside, shall be admitted to the schools 
of the District of Columbia. Is there any rdal 
economy, I will ask the gentleman from Illinois, in 
a great Government like that of the United States 
for the sake of a few dollars, breaking its fait& 
and violating its own solemn law? If this should 
not be the law, why does not the gentleman from 
niinois instruct the gentleman from Maryland, me 
Chairman of the Committee on the District of Co¬ 
lumbia, to bring in a law to change it?” j 

In Volume 68, Part 3, Page 2898, there appear j a 
quotation from the hearings before the Appropriations 
Committee as appears in the Congressional Eecordj of 
February 3, 1927. There Dr. Ballou was asked 1|his 
question: 

“Mr. Collins. Dr., what do you think about the 
propriety of the District of Columbia fumisljmg 
school facilities for those non-resident children!^ 
“Dr. Ballou. I have never taken any position 
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with respect to that particular matter. It has 
seemed to me that the question of whether they 
should be admitted or whether they should be ad¬ 
mitted and required to pay tuition was a matter 
that the Commissioners and Congress should de¬ 
termine. We have tried to accommodate them in 
accordance with the legislation which Congress has 
enacted.’’ 

The number of non-resident students attending Dis¬ 
trict of Columbia schools in 1926 was 3,057 (Volume 
67, Part 6, Page 5807, of the Congressional Record). 
On December 31, 1931, this number had decreased 
to 2,587. 

The official tabulation of the Board of Education 
made in October, 1936, discloses that there are now 
only 1851 nonresident students attending the Wash¬ 
ington schools which number includes all schools, that 
is, elementary, junior high schools, regular high 
schools, teacher’s college and vocational. Of this num¬ 
ber only 349 attend the junior high schools. The tabu¬ 
lation contained in Respondent’s answer (R. 5) dis¬ 
closes 12,983 students in the junior high schools as of 
September 24,1936. Of this number only 349 are non¬ 
resident students and the tabulation of the Board does 
not disclose the number of these that are paying and 
non-paying. Nor does the tabulation prepared by the 
Board disclose the number of the entire nonresident 
student body that are paying and non-paying. 

It will thus be see that there has been a definite, 
appreciable decrease in the number of nonresident 
students attending the District schools during the past 
ten years. 

On December 5, 1927, H. R. 5524 was introduced in 
the House of Representatives which provided— 

‘‘Be It Enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
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Congress Assembled, that on and after the first 
day of July, 1929, it shall not be lawful for pupils 
who do not dwell in the District of Columbia to I 
attend public schools of the District of Columbia I 
except upon the payment of tuition. The Board! 
of Education is authorized to fix the amount of 
such tuition and the terms of the payment for 
such pupils, such tuition to be at least sufficient m 
amount to compensate a proportionate share of 
the salaries of teachers employed in giving inJ 
structions to such pupils.’’ 

The above never became law. 

Another attempt in 1933 to change the existing la^ 
was unsuccessful. A lengthy and enlightening dis¬ 
cussion appears in Volume 76 of the Congressional 
Record, pages 4389 to 4393, inclusive. This discussion 
was on the question as to whether the Act of March 
3rd, 1915, should be changed. The statements of Con|- 
gressman Gambrill on pages 4389-90-91 give the entirfe 
history and reasons for the legislation. Thus, we find 
that there are more students attending Maryland Uni¬ 
versity at College Park, Maryland, whose parents aije 
residents of the District of Columbia than non-residefit 
Virginia children who attend the public schools in tile 
District of Columbia. There were 628 District stu¬ 
dents attending Maryland University while only 613 
pupils are registered from the State of Virginia in the 
District schools. The District students’ tuition is the 
same at Maryland University as that of anyone else 
and according to Congressman Gambrill the Stajte 
stands a loss of $340.00 on each of these, or a total bf 
$213,520.00 a year, which does not include any capi^l 
charges and construction expenditures for building. 

In addition to the above, many of the schools in tjhe 
surrounding Counties of Maryland are attended \by 
District pupils whose parents reside in the District of 
Columbia. There is no charge made these non-resident 
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students. ' Thus, in Prince Georges County alone there 
were 204 pupils residing in the District of Columbia 
attending the schools in the County with other pupils 
whose parents reside on United States Government 
Reservations. 

Congressman Smith of Virginia states that the pu¬ 
pils whose parents are located on the Military Reser¬ 
vation in Arlington County attend the graded and 
high schobls in that County without charge. It is also 
interesting to note that practically one-third of the 
population of Arlington County is composed of Gov¬ 
ernment employees and their families. And as Con¬ 
gressman' Smith well stated, there is no business 
district in Arlington County and the entire earnings 
of not only the Government employees but practically 
aU the residents of Arlington County is spent in the 
District of Columbia. 

Thus, Congress had and continues to have excep¬ 
tionally good reasons for the existence of this law, 
and it shows that Congress intended that the Superin¬ 
tendent of Schools should accept and teach non-resi¬ 
dent students who come within the scope of the law in 
question. Time and again Congress has had an op¬ 
portunity to change the law but it has not seen fit to 
do so. 


There Is No Overcrowding in the Schools 

It is of interest, in view of the supposed claim of the 
respondent, that the schools are overcrowded, to note 
that the respondent as far back as 1921 made the same 
cry to Congress. However, as appears in Volume 61, 
Part 3, Page 2274, Congressman Blanton, upon investi¬ 
gation, found that the charge of overcrowding was not 
sustained. He quotes figures, showing, among other 
things, that a room had 48 desks and there would be 
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only 39 pupils in attendance. It may well be noted that 
in practically every instance of quotations by Con¬ 
gressman Blanton the room contained 48 desks, and oiji 
Page 2274 of the above quoted Volume we find the 7-]^ 
grade having 48 desks with 47 pupils enrolled in on^ 
room and 39 pupils enrolled in another room. | 

Congressman Blanton further stated that upon hi^s 
personal investigation of the schools, the teachers werje 
well satisfied, and in only one class room of all of the 
schools he visited was there an enrolled pupil for each 
desk in the room, clearly showing that the cry of tlje 
respondent then was not sustained by the actual recor^ 
and it is submitted, his statement in his Answer h^s 
not been sustained by the figures quoted. j 

It may well be noted that Dr. Ballou in 1921 sub¬ 
mitted to Congress a memorandum which is contained 
on Page 2277 of Volume 61, Part 3, of the Congres¬ 
sional Record, which makes a plea, among other things, 
for 57 class rooms to reduce oversize classes to ^0 
pupils. In the same report and on the same page it wiill 
be found that there were a number of portable schclol 
houses, rented quarters, and classes which were djily 
permitted to receive part time instructions. Tliere\ is 
no such claim made in the present Answer. I 

Congressman Focht, on June 8, 1921, Page 2280, 
Volume 61, Part 3, states that: I 


“Scientifically 40 scholars constitute the standard 
number a school, therefore there may have been 
places in the school, 50 or 60 seats, and probaoly 
10 or 8 or 5 are unoccupied, and yet under exam¬ 
ination by the Committee it was found that in no 
instance were there less than 40, and probably 45 
to 50 in every school; hence those which were | de¬ 
scribed here as having vacant seats were tnose 
under what is called the standard system of Va¬ 
cation of numbers under one teacher.’’ ] 
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In 1921 it appears from Dr. Bailouts report that 
there were 73 portable school house for elementary 
school pupils and 5 for high school pupils. It also ap¬ 
pears from Page 2277, Volume 61, Part 3, of the Con¬ 
gressional Record, from the report of Dr. Ballou that 
there were 444 classes with over 40 pupils on Novem¬ 
ber 1, 1920. 

At that Session of Congress, Congress appropriated 
$1,544,000.00 for school buildings alone. 

On December 20, 1924 (Volume 66, Part 1, Page 
887), will be found the address delivered by Professor 
Frank W. Ballou, who is the same person as the re¬ 
spondent in this case. This address was delivered be¬ 
fore the Washington Chamber of Commerce on Decem¬ 
ber 16, 1924. 

Some excerpts throw light upon the case at bar. 
Thus, he states from 25 to 50 per cent of the total ex¬ 
penditures for municipal purposes in States of the 
United States is spent for public education. If this 
statement is correct and Congress paid 40 per cent for 
the construction of the school houses, it would seem to 
have a right to permit its employees to have their 
children attend the public schools, even though they 
may live across the District line. 

At page 889, the Professor says: 

‘‘The standard size of classes in elementary 
schools, under the rules of the Board of Educa¬ 
tion, is 40 pupils. Owing to congestion, many 
classes in the schools of Washington have been 
organized in excess of that number.’’ 

Thus, the learn Professor then felt that a class 
room could well accommodate 40 students. It further, 
appears that frequjen|r^ have been housed 

m portable school houses and bn many occasions have 
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received part time instructions. In 1924, it appears 
from the same report, and at the same page, not only 
portable schools and rented quarters, but that classes 
were held in the basement rooms and hall rooms, and 
that 21 such rooms were used in 1920, 39 in 1921, and 
30 in 1924. 

It does not appear from the Answer of respondent 
that it is necessary to resort to basement rooms and 
hall rooms at the present time. It does not appear that 
it is necessary to house children in portable schools 
or rented quarters. Respondent should not be per¬ 
mitted at this time to set up the screen of “overcrowd¬ 
ing^’ so as to prevent one child from enrolling in the 
schools and continuing her course in the same public 
schools formerly attended by her. 

We also find from the same report of the Professor! 
that in 1924 there were 336 first, second and third gradej 
classes in the publbic schools that were on part time,| 
or a total of more than thirteen thousand pupils. This 
number varied between 1920 and 1924. 

Also in the report of the Professor we find at page 
890 of the same Volume, a table showing the student^ 
in excess of the supposed quota for the high schoolsj 
They are as follows; | 

856 in excess of quota 

303 “ “ “ “ 

408 “ “ “ “ 

754 “ “ “ “ 

488 “ “ “ “ 

The capacity for Business High School was 900, thu^ 
it appears that there were one-third more student^ 
than the capacity. Central’s capacity was 2,300, thub 
this school had about one-third more students than thL 
capacity. Western’s capacity was 650, and the excess 


Central. 

Business . 
Western ... 
Armstrong 
Dunbar. 
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being 408 indicates over 50 per cent more students 
than the capacity. The capacity of Armstrong was 
300, and the excess being 754 clearly indicates that 
students can be taken care of when necessary. 

It is interesting to note in the compiled statement of 
the Professor appearing in the Answer jSled in this 
cause, that Langley School is not filled to capacity, that 
Powell School has 26 students over the capacity of 
1,010, and in schools such as Hine with a capacity of 
1,056 there was an excess of approximately 50 students. 

When we consider the statements made by Professor 
Ballou as quoted above with the compiled figures in 
his Answer here, the claim of ‘‘overcrowding’’ com¬ 
pletely disappears and it conclusively appears that 
there is not an “overcrowding”. It also appears from 
the respondent’s Answer (R. 5) that the John Quincy 
Adams school is not filled to capacity. 

The address of the respondent also contains state¬ 
ments disclosing the value of the buildings and grounds 
of the public schools to be $44,000,000.00. That was 
in 1924. Congress had appropriated 40 per cent of the 
money to purchase the buildings and schools. In 1923 
Congress appropriated $2,036,000.00 (Volume 66, Part 
1, Page 891). The original budget for 1926 requested 
$12,500,000.00, which was reduced to $9,185,271.00 
(Volume 66, Part 1, Page 892). 

From the statistics furnished by the respondent 
himself it appears now that the schools are not over¬ 
crowded, are in much better condition than ever before 
so far as the question of congestion is concerned, and 
there is a decreasing number of non-resident students 
who. are attending the District schools. 
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in 

Requiriiig Respondent by Writ of Mandamus to Admit 
Petitioner to the School Will Not Be Detrimental 
to the Public Interest or Work a Public Mischief. 

Many of the cases cited in Respondent’s brief on 
this question are not in point for it has been clearly 
shown that the premise upon which the argument is 
based is not substantiated by facts. Thus the Re¬ 
spondent’s own answer and facts submitted to Con¬ 
gress discloses that there is less crowding in the 
schools today than at any time during the past fifteen 
to twenty years. There are no portable schools today. 
Nor are classes being held in basement rooms and hall 
rooms. Nor has it been necessary to give only part 
time instruction. All of these, it has been shown, were 
necessary in years gone by. The conditions were rem¬ 
edied by large appropriations secured through Con¬ 
gress to erect new school buildings. It should also be 
noted that there is no basis nor authorization for the 
Respondent to select the year 1926-1927 as a standard 
year for determining that there was one teacher for 
every 26.1 pupils enrolled. It may well have been that 
this year was selected because of the large appropria¬ 
tions for new school buildings and increase of school 
teachers provided by Congress at about that time.j 
Irrespective of the reason, the justification for thel 
selection of that particular year has not been shown.! 
It is further disclosed that the Respondent has conJ 
tended that 40 students could be accommodated effi-| 
cientlv in class room work. ‘ : 

No where does the Respondent in his answer state 
that the schools are not accepting paying, nonresident 
students and it only appears that there were thre^ 
nonresident applicants for the junior M^i^chool who 
were refused admission of which number tSe Petitioner 
was one. 
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The case of In re Nicoll, 44 Hun. 340, should not he 
controlling upon the facts in this case, for it appears 
in the opinion that a school with a capacity of 616 
students had an attendance of over 1,000. Reference 
to the capacity and attendance of the schools as set 
forth in the respondent’s Answer on page 2, discloses 
that many of the schools are just slightly over the 
capacity, while some are less than the capacity, and on 
page 5 of the Answer it appears the classes at the John 
Quincy Adams School now actually have room to take 
care of the petitioner. 

With further reference to the Nicoll case, it should 
be borne in mind that Congress, in making it possible 
to construct the many school buildings in Washington 
through appropriations of Federal money, and the 
payment of teachers salaries through the appropria¬ 
tions of Federal money, can say and has said that 
children of non-resident parents employed in the Gov¬ 
ernment in the District of Columbia shall have the 
same right to instructions in the public schools in the 
said District as those who are actually residents. It 
is submitted that any other interpretation would not 
be in accordance with the clear and expressed intent 
of Congress, which has been so often announced upon 
the floor of the House and Senate. 

In Hazen against Hardee, 64 App. D. C. 346, this 
Court decided the Receiver of the Federal American 
National Bank was required to file a personal tax re¬ 
turn. From the record it appeared that the Receiver 
contended that he acted upon instructions from the 
Comptroller and that it was unnecessary for hiTn to 
comply \^th the law. The Court, however, held that 
where the law said that a personal tax return shall 
be filed that the District Commissioners could require 
the filing of Hie same. We find the following language 
in the opinion: 
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“The question, as we view it, is not to be decided 
by nice distinctions. It is, after all, a practical 
question and, in the circumstances we have re¬ 
lated the refusal of the Receiver to furnish the 
information or make the return, whether at his 
own instance or at the instance of the Comptroller, 
was arbitrary, tended to embarrass the proper 
administration of the tax statutes of the District, 
and ought to be condemned. The object of a writ 
of mandamus is to enforce, against any person,^ 
a duty which the law requires him to perform,’* 

With regard to appropriations, counsel for the re¬ 
spondent well knows that despite the existence of the 


Acts of Congress quoted, the District Government is 
authorized to secure deficiency appropriations at any 
time that Congress is in session to take care of ex¬ 
penses not contemplated at the time of the regulaif 
appropriation. However, it appears from the records 
of the respondent which were produced in Congress 
some years ago that there is no congestion in th^ 
schools at the present time, and to put it mildly it 
seems a rather strained contention to say that it will 
take an additional appropriation and expenditure to 
accommodate one child in the public schools in th^ 
District of Columbia. I 

An excellent case on the authority of the Court tjo 
review the action of officials not consistent with Ac1]s 
of Congress, is American School of Magnetic Healind 
vs. McAnnulty, 187 U. S. 94, 47 L. ed. 90. The Coun 
in its opinion said: 


“The facts, which are here admitted of record, 
show that the case is not one which, by any con¬ 
struction of those facts, is covered or provided for 
by the statutes under which the Postmaster Gen¬ 
eral has assumed to act, and his. deteiminatiin 
that those admitted facts do authorize his action 
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is a clear mistake of law as applied to the ad¬ 
mitted facts, and the courts, therefore, must have 
powef in a proper proceeding to grant relief. 
Otherwise, the individual is left to the absolutely 
uncontrolled and arbitrary action of a public and 
admihistrative officer, whose action is unauthor¬ 
ized by any law, and is in violation of the rights 
of the individual. Where the action of such an 
officer is thus unauthorized, he thereby violates the 
property rights of the person whose letters are 
withheld.^’ 

Recently this Court in the case of De Ruiz vs. Be 
Ruiz, 65 W. L. R. 198 (decided December 21,1936) had 
occasion to interpret an Act of Congress. The ques¬ 
tion decided by this Court was the meaning of the 
words ‘‘without the District of Columbia continu¬ 
ously’^ as these words appear in the Act of Congress 
of April 8, 1935. The language of this Court, it is 
submitted, sets forth the rule which should govern the 
interpretation of statutes enacted by Congress. The 
Court, speaking through Mr. Justice Van Orsdel, said: 

“The only issue presented for our determination 
is the proper interpretation of the words ‘without 
the District of Columbia continuously.’ Plaintiff 
insists that these words should not be held to 
mean uninterruptedly and physically beyond the 
limits of the District of Columbia, but should be 
liberally construed as meaning continuously a 
legal non-resident. Defendant, on the other hand, 
insists that there is no room for construction of 
these words; that they are clear and unambigu¬ 
ous, and that Congress meant exactly what it said. 

“While it is the duty of the courts in interpret¬ 
ing legislation to ascertain if possible the intent 
of the legislature, it must not overlook the general 
rule of statutory construction that such intent is 
to bfe found in the language employed. United 
States V. Goldenberg, 168 U. S. 95,103. When the 
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words used are plain, they ^ve meaning to the| 
Act, and it is neither the duty nor the pri^ege of 
the courts to enter speculative fields in search of 
a different meaning. Caminetti v. United Statesl 
242 U. S. 470, 490. We think the language here 
involved is clear and unambiguous, and that thi 
words ‘without the District of Columbia continue 
ously’ must be held to mean uninterruptedly and 
physically beyond the confines of the District. 

“It is contended, however, by plaintiff that a 
literal interpretation of this language would resuljt 
in absurdity. She insists that it would be possible 
for an unscrupulous person to return to the Dis¬ 
trict upon a single occasion within two years an^ 
thus evade the operation of the Act. We are bf 
opinion that even this absurdity is not sufficieit 
to bring this case within the broad rule that a 
literal interpretation of statutory language may 
be rejected when the consequences of such inter¬ 
pretation would be absurd, unjust, or oppressive 
(citing cases) ” | 

No where is the law better stated than in Roherts iY, 
Valentine, 176 U. S. 221; 44 L. Ed. 443, that the w](*it 
of mandamus shall issue in a case where the law I is 
plain and the official is required to act under the laW. 
The Court said: ! 

“Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
where a public officer is commanded to do a par¬ 
ticular act by virtue of a particular statute, tms 
writ should "be granted. Every statute to some 
extent requires construction by the public offipr 
whose duties may be defined therein. Such 
officer must read the law, and he must therefore, 
in a certain sense, construe it, in order to fon|n a 
judgment from its language what duty he isj di¬ 
rected by the statute to perform. But that does 
not necessarily and in all cases make the. duty of 
the officer anything other than a purely minis¬ 
terial one. If the law direct .him to perfomj an 
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act in regard to which no discretion is committed 
to him, and which, npon the facts existing, he 
is bound to perform, then that act is ministerial, 
although depending upon a statute which re¬ 
quires, in some degree, a construction of its lan¬ 
guage by the officer. IJnless this be so, the value 
of this writ is very greatly impaired. Every exec¬ 
utive officer whose duty is plainly devolved upon 
him by statute might refuse to perform it, and 
when ^ his refusal is brought before the court he 
might successfully plead that the performance of 
the duty involved the construction of a statute by 
him, and therefore it was not ministerial, and the 
court would on that account be powerless to give 
relief. Such a limitation of the powers of the 
court, we think, would be most unfortunate, as it 
would relieve from judicial supervision all execu¬ 
tive officers in the performance of their duties, 
whenever they should plead that the duty re¬ 
quired of them arose upon the construction of a 
statute, no matter how plain its language, nor how 
plainly they violated their duty in refusing to 
perform the act required. 

See also Wall v. Oyster, 36 App. D. C. at page 54. 

The situation presented by this case and admitted 
by the Respondent may be summed up as follows: 

Nonresident students are now enrolled in the 
high schools. (R. 4) 

Nonresident students are now enrolled in the 
junior high schools. (R. 4) 

Nonresident students are now enrolled in the 
elementary schools. 

Nonresident students graduating from the ele¬ 
mentary schools are not admitted to the junior 
high schools. 

Petitioner is denied the right of an education by the 
Respondent merely because she happens to fall in the 



last class mentioned above. In all of the labor and| 
effort expended by the Respondent in the preparation! 
of tables and statistics it seems strange that none wer^ 
submitted as to the number of nonresident students 
applying for admission to the junior high schools upoij. 
graduating from the elementary schools. Was thi^ 
number so small and infinitesimal as to make Respondl- 
ent ashamed to disclose it! 

The only facts on this important point disclosed by 
the Respondent are: 

2 nonresident students applying for admissioji 
and refused. (R. 5) I 

2 nonresident students admitted to seventp 
grade (equivalent to first year junior high school) 
(R. 5) 

Respondent should not be permitted to assume tl|ie 
role of a dictator in arbitrarily deciding what student 
shall and what student shall not be admitted to tie 
schools. Congress has spoken very definitely on tie 
subject and it is up to the Respondent to obey tljis 
mandate rather than evade it by administrative actic^n, 
otherwise an individual would be left to the abslo- 
lutely uncontrollable and arbitrary action of a pubuc 
officer. 

The admission into the schools of the District iof 
Columbia of a child granted a specific right by a man¬ 
date of Congress is not against public interest and 
does not create a public mischief. Rather it may jbe 
said that the unauthorized action of the Respondent 
as disclosed in this case comes nearer to amounting! to 
a public mischief. 
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CONCLUSION 

For the reasons hereinbefore stated, it is respect¬ 
fully submitted that the judgment of the Court below 
should be afltoned, 

Robebt E. Lynch, 
Attorney for Appellee, 

March, 1937. 








